The Aboriginal Heritage Act 1972:
a clash of two cultures;
a conflict between two Laws

Tracy Chaloner
Murdoch University
December 2004

Draft United Nations declaration
on the rights of indigenous peoples
Article 7
Indigenous peoples have the collective and individual right
not to be subjected to ethnocide and cultural genocide,
including prevention of and redress for:
(a) Any action which has the aim or effect of depriving
them of their integrity as distinct peoples, or of their
cultural values or ethnic identities;
(b)

Any action which has the aim or effect of dispossessing
them of their lands, territories or resources;

(c)

Any form of population transfer which has the
aim or effect of violating or undermining any of
their rights;

(d)

Any form of assimilation or integration by other
cultures or ways of life imposed on them by
legislative, administrative or other measures;

(e)

Any form of propaganda directed against them.

Disclaimer
A Parliamentary Internship is a cooperative arrangement between the WA
State Parliament and Murdoch University through which students undertake
research under the collective guidance of a Member of Parliament and an
academic supervisor.

The analysis and views expressed in this report are those of the author only, and
neither reflect nor should be taken to be the views of either Politics and
International Studies at Murdoch University, or Murdoch University.

© Copyright Tracy Chaloner 2004
email: tracychaloner@future22.info

Typeset in Goudy and Futura

Contents
Acknowledgements ....................................................................... i
Terms of reference ......................................................................... i
Abbreviations .............................................................................. ii
Legal Cases ................................................................................ iii
Introduction ................................................................................ iv
Executive summary .....................................................................vii
Chapter One: Key concepts, themes and
consequential recommendations .................................................... 1
Assumptions underpinning the report ......................................................... 1
A short summary of the Aboriginal Heritage Act 1972 (AHA) with
amendments, current as at November 2004 .............................................. 3
About Aboriginal heritage ........................................................................ 5
Introduction ................................................................................................... 5
What is Aboriginal heritage? .......................................................................... 6
Why is Aboriginal heritage important? ............................................................ 8

What is ‘the general interest of the community’? ....................................... 13
The ‘general interest of the community’ and the AHA .....................................

13

The ‘national interest’ and the Aboriginal and
Torres Strait Islander Heritage Protection Act 1984 (Cth) ................................

14
Conclusion ................................................................................................. 15

Whose interests should Aboriginal heritage legislation
protect and who should do the protecting? ............................................... 16
Human rights and cultural heritage: rights and breaches of those rights ..... 19
Heritage protection and mining: conflict and negotiation .......................... 21
Spirituality, fabrication, interpretation and the law .................................... 25
Procedural fairness a 'natural injustice'? .................................................. 34

Chapter Two: From altruistic paternalism to statutory mirage: the
history of Aboriginal heritage legislation in WA ........................... 41
Introduction ........................................................................................... 41
Analysis of the original purposes of the 1972 Act..................................... 44

44
The Liberal Opposition ................................................................................ 57
The Tonkin Labor Government ......................................................................

Conclusion ............................................................................................ 59
Noonkanbah, Sir Charles Court and the 1980 amendments —
an example is made, a precedent set....................................................... 60

60
The Noonkanbah Conflict ............................................................................ 63
The Noonkanbah Parliamentary Debates ...................................................... 89
The 1980 amendments .............................................................................. 103
Introduction ................................................................................................

The 1984 Aboriginal Land Inquiry (the Seaman Inquiry) ......................... 119
Introduction .............................................................................................. 119
Seaman’s observations .............................................................................. 120
Seaman’s comments on the AHA ................................................................ 123

The Old Swan Brewery, Marandoo and the 1990 and 1992 amendments 134
Introduction .............................................................................................. 134
The old Swan Brewery conflict ................................................................... 135
The Marandoo excisions ............................................................................ 142
The 1990 and 1992 attempts to amend the AHA ........................................ 179

1995: The politics of the Senior Review and yet more amendments .......... 203
Introduction .............................................................................................. 203
The politics of the Senior Review ................................................................. 204
The 1995 amendments .............................................................................. 207
An overview of the Senior Review .............................................................. 215

Portman’s Windarling and Mt Jackson expansion 2002–2004 ................ 217
Introduction .............................................................................................. 218
Heritage surveys ....................................................................................... 219
The Portman PER, Conservation Council submission and the DIA .................. 222
The lobbying ............................................................................................ 236
Conclusion ............................................................................................... 237

Chapter Three: Summary of the implementation
of the AHA and resultant recommendations ............................... 240
Summary ............................................................................................ 240
Recommendations resulting from a review of the history of the AHA ........ 242
Review and accountability ......................................................................... 242
Areas to which the AHA applies ................................................................ 243
Protection of areas and objects under the AHA ........................................... 245
Aboriginal tradition and ‘traditional owners’ ............................................... 249
Enforcement and penalties ......................................................................... 253
Section 18 consent to use land ................................................................... 258
Protected areas ......................................................................................... 260
Appeals and the right to be heard .............................................................. 262
Compensation .......................................................................................... 264
Conclusion ............................................................................................... 266

Chapter Four: Other relevant legislation, policy
and consequential recommendations ......................................... 267
Western Australian State Sustainability Strategy and the
WA Government commitment to Aboriginal peoples ............................... 267
How European heritage protection differs
from Aboriginal heritage protection ...................................................... 276
The Environmental Protection Act 1986 and the protection
(or lack thereof) of Aboriginal heritage .................................................. 285
Introduction .............................................................................................. 285
Guidelines ................................................................................................ 286
Notifying the EPA before developments are approved .................................. 288
Conclusion ............................................................................................... 290

The Racial Discrimination Act 1975 (Cth) ............................................... 291
Mabo(2), native title and the Native Title Act 1993 ................................. 297

The Aboriginal and Torres Strait Islander Heritage Protection Act 1984
and the Evatt Review ............................................................................ 304
Introduction .............................................................................................. 304
ATSIHPA and the AHA .............................................................................. 305
The Evatt Review ....................................................................................... 309
Conclusion ............................................................................................... 315

Summary of recommendations .................................................. 316
References ............................................................................... 325

i

Terms of reference
Does the State Aboriginal Heritage Act 1972 adequately protect indigenous heritage
in WA? Undertake a review of the existing literature on the issue, and then use
recent case studies including Windarling and Yakabindie to make recommendations
as to how indigenous heritage legislation can be improved.
Note: There was not enough data available to do a full case study of Yakabindie. In
its stead I have provided case studies on Noonkanbah, old Swan Brewery and
Marandoo. The issues and outcomes are very similar in all the case studies. The
difference is how each successive government dealt with the political problems arising
from the application of the Act.
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Introduction
The research question asked was: “Does the State Aboriginal Heritage Act 1972
protect Indigenous heritage in WA adequately?” After concluding the research, I
will argue in this report that the answer to this question is a resounding NO! Over
its 32 year history, the AHA has proven to pose little or no impediment to
development and mining in the Western Australia.

The conflict between Aboriginal land use and development, particularly mineral
development, is a political problem which has had significant social consequences
for Aboriginal peoples in Western Australia. The conflict has been fuelled by
adversarial structures embedded in the Aboriginal Heritage Act 1972 (AHA) and
competing interests in land use which at times are mutually exclusive. In these
cases, the non-Aboriginal land use has always prevailed.

Successive Western Australian governments have claimed to have Aboriginal
interests at the centre of their policies and legislation, in particular Aboriginal
heritage legislation. I will argue that time and again this has been proven to be
hollow rhetoric as the Government has paradoxically used the AHA to favour
developers over Aboriginal peoples. I will demonstrate that just as disturbing is
the dishonest and devious way that the AHA has been amended to progressively
water down its application to protecting Aboriginal heritage and consequently to
increase the powers of the Minister and the State government in achieving a ‘prodevelopment’ agenda.

The system of evaluation of Aboriginal heritage which has evolved over its history
and as a result of successive amendments is also particularly fraught with difficulty;
is emotionally and politically charged; and has led to numerous failures to protect
valuable Aboriginal heritage. I will discuss this aspect of the legislation and how
it has become a divisive mechanism between and within Aboriginal communities,
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too often faced with one of two decisions — to sell their history and heritage for
short term economic gain, in the absence of any other opportunities for
advancement; or to stand firm and suffer vilification and other forms of detriment
from both the non-Aboriginal and Aboriginal communities.

This is a 'David and Goliath' struggle between well-resourced groups in a position
of ascendency, governments (both State and Federal) which stand to profit from
development, non-Aboriginal and Aboriginal opportunists, and Aboriginal peoples
who are faced with the destruction of tens of thousands of years of their living
culture — both for themselves and their descendents. I will demonstrate that the
Act has effectively become a checklist of procedures to be undertaken before a
rubber stamp can be placed on a development proposal, absolving both government
and developer of any responsibility in the desecration of Aboriginal heritage sites,
and creating a perception that due process has being undertaken. I will also
discuss the failure of other legislation which should have supported the AHA but,
under similar circumstances, has failed.

Interestingly, there is unequivocal agreement that the Act requires radical
amendment. The type and extent of change advocated depends on which side
of this debate a proponent chooses to sit, development or protection of heritage,
as these two positions are often polarised as mutually exclusive.

The research question required that a literature review be undertaken, case
studies be presented and recommendations to improve the effectiveness of the
Act be developed. To achieve the requisite terms of reference I have done an
extensive review of the Parliamentary Debates in Western Australia; and
sourced literature from academic, online and other sources. I was unable to
conduct any interviews for the report due to the requirement for approval
under Murdoch University’s Human Research Ethics guidelines (Murdoch
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University, 2004). I chose not to undergo that process and thus restricted the
current research to a literature review.

The report is split broadly into four sections. First I will outline some background
information to enable the reader to follow the later debates if they are not well versed
in the issues, need and rights of Aboriginal peoples. This chapter also includes some
recommendations. Next I undertake a study of the history of the AHA from 1972 to
the present date. I then summarise that history and provide consequential
recommendations. Finally I address the matter of other legislation which interacts
with the AHA and make recommendations to facilitate better consistency between
the Acts. A summary of recommendations concludes the report.

The conclusion that legislative reform must be facilitated urgently, before any
more permanent and irreversible destruction of Aboriginal heritage takes place,
will be left in no doubt. If the major parties are serious about facilitating better
outcomes for Aboriginal peoples in Western Australia, they will ensure that their
heritage, culture and tradition is permanently protected and preserved, in the
interest of Aboriginal peoples as the major priority.

Sadly however, at the heart of this matter is what I have concluded to be an
embedded prejudice towards Western Australia’s Aboriginal peoples, within
government, the public sector and some sections of the community. There is also
an element of opportunism on both the non-Aboriginal and Aboriginal sides of
politics which has been fuelled by the political problems inherent in Aboriginal
heritage protection. Until these two factors change, no amount of amendments to
the AHA are going to protect Aboriginal heritage in Western Australia.

Tracy Chaloner
10 November 2004
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Executive summary
This report addresses the question: Does the State Aboriginal Heritage Act 1972
protect Indigenous heritage in WA adequately? To answer this question effectively
and comprehensively I have undertaken an extensive literature review including
Western Australia’s Hansard, three Reviews and other reports, academic papers,
books, journal articles, online articles, news clippings and press releases. My finding
is that the Aboriginal Heritage Act 1972 (AHA) does not protect Indigenous heritage
in Western Australia adequately.

The report includes an outline of the original purposes of the Aboriginal Heritage
Act 1972 (AHA) as debated in the Second Reading Speeches. It then details
three cases which were associated with subsequent amendments to the Act. These
are Noonkanbah, old Swan Brewery and Marandoo. A fourth case is discussed —
Portman Iron Ore Limited’s Windarling expansion — as it reflects the way the
Act is being applied under the current Gallop Labor Government.

The report assesses the application of the AHA against certain stated assumptions
and principles. The assumptions are: that Aboriginal rights should prevail in any
situations of unresolvable conflict; that the public interest would be served by the
protection of Aboriginal heritage; and that Aboriginal heritage protection
legislation should have as its primary purpose and outcome the protection of
Aboriginal heritage. The principles applied include those enshrined in international
human rights treaties and standards.

The application of the AHA to the protection of Aboriginal heritage was tested
against these assumptions and principles. It failed on a number of grounds. These
were: in cases of conflict over land use the AHA fails to protect Aboriginal
heritage; the ‘public interest’ test has been used to privilege development over
Aboriginal rights; successive State governments have been complicit in subverting
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the purpose of the Act through application, amendments and excision legislation;
the Act is discriminatory against Aboriginal peoples; it breaches international
human rights treaties and standards in both content and application; and its
equivalent in protecting post-colonisation European heritage, the Heritage Act of
Western Australia 1990 contains stronger mechanisms for protection.

Also included in the report is a review of legislation and policy which is relevant
to the application of the AHA or to the protection of Aboriginal heritage. The
legislation and policy reviewed is: The Western Australian State Sustainability
Strategy, the Heritage Act of Western Australia 1990, the Environmental Protection
Act 1986, the Racial Discrimination Act 1975, the Native Title Act 1993 and the
Aboriginal and Torres Strait Islander Heritage Protection Act 1986.

The report contains 86 recommendations and concludes with a summary of those
recommendations.

Chapter One: Key concepts, themes and consequential recommendations

1

Chapter One: Key concepts, themes
and consequential recommendations
Assumptions underpinning the report
I want to make plain the assumptions upon which this report is based. Assumptions
are important to the position taken in the investigation and writing of any research
document, as they shape both the perception of the material being reviewed and
the conclusions drawn from that material.

The report assumes that Aboriginal rights should prevail in any situations of
conflict over land use which cannot be solved by negotiation and mediation. This
was arrived at after an extensive literature review prior to commencing writing
the report. I sought to balance the arguments in a number of ways and to evaluate
the relative importance of each of the positions — Aboriginal rights and
development rights.

Ultimately, I concluded that there was overwhelming evidence of the need
for Western Australia, and indeed Australia, to give certainty and control to
Aboriginal peoples in the ownership and protection of their heritage. One of
the reasons is that I am in agreement with the assertion that as the first
inhabitants of Australia they have prior right of ownership and custodianship
of the land. Terra nullius has been shown to be a white fallacy. Another reason
is the continuing social, cultural and economic disadvantage experienced by
many Aboriginal peoples, which is a travesty in a wealthy nation such as
Australia. My research found evidence that some of these problems can be
resolved by facilitating self-determination, access to country and Aboriginal
peoples’ control over their own heritage.

In this chapter I also look at how ‘the general interest of the community’ is
defined and applied. This is important because many of the decisions made under
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the AHA have as a primary condition that ‘the general interest of the community’
is served. My assumption here is that any public interest test which prioritises
privileged special interests, such the mining companies and the State, is flawed in
its application. I take the position that the public interest is contextual to the
purpose of the legislation. So in the case of the AHA, the public interest would
be served by the protection of Aboriginal heritage.

The last assumption needs to be stated in view of the way that the AHA has been
applied, as will be discussed. This assumption is that Aboriginal heritage protection
legislation should have as its primary purpose and outcome the protection of
Aboriginal heritage.

These assumptions frame the way I perceive that Aboriginal heritage legislation
should work. So, on the basis of these asummptions my report will consider how
Western Australia’s Aboriginal heritage protection legislation has, and continues
to fail to protect Aboriginal heritage.

My assumptions are also supported elsewhere under policy, court judgements,
UN treaties and legislation. My hope is that this report will generate debate
on this very serious and politically sensitive issue, and that as a result Aboriginal
rights will be brought back to the forefront of State government policy in a
positive manner.

In socio-political analysis, a researcher’s subject position is also important to
the way that the report will be interpreted. My subject position is nonAboriginal and female.

Chapter One: Key concepts, themes and consequential recommendations
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A short summary of the Aboriginal Heritage
Act 1972 (AHA) with amendments, current as
at November 2004
A comprehensive discussion on the AHA comes later in the report, but for the
purpose of contextualising the following debates a few key features of the AHA
as it presently stands need to be explained.

The Aboriginal Heritage Act 1972 is broadly split into eight Parts, with various
sections under each. The Parts are: Preliminary, Application and Traditional Use,
Administration, Protection of Aboriginal Sites, Aboriginal Cultural Material
Committee, Protection for Aboriginal Objects, Enforcement and General.

The purpose of the Act, as stated in its long title, is to “make provision for the
preservation on behalf of the community of places and objects customarily used
by or traditional to the original inhabitants of Australia or their descendants or
associated therewith…”. Hence the AHA is quite narrow in its application, only
applying to places and objects and not any other facets of heritage. This is discussed
further in the section ‘About Aboriginal heritage’.

Part II it titled ‘Application to traditional use’. Section 7 of Part II, ‘Traditional
use’ outlines the rights to ‘traditional use’ by ‘Aboriginal possessors or custodians’.
In relation to a person or group of people of Aboriginal descent, the AHA is not
to be construed as to “take away any right or interest held or enjoyed in respect
to any place or object to which this Act applies” (s.7(1)(a)), to require the
disclosure of information restricted under “Aboriginal customary law or tradition”
or to other wise act contrary to that law (s.7(1)(b). These rights are subject to
Ministerial discretion where the Minister is of the opinion that the above rights
are being exercised in a way which is “detrimental to the purpose of the Act”.
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The Aboriginal Cultural Material Committee (ACMC) is formed under Part V of
the AHA. This Committee is the advisory body to the Minister and is charged
with the task of evaluating “the importance of places and objects alleged to be
associated with Aboriginal peoples”. The ACMC is also charged with forming an
opinion “as to whether there is any Aboriginal site on the land” and evaluating
its “importance and significance” when an owner has made an application under
s.18 to use the land contrary to the purposes of the Act. The ACMC then submits
the notice as well as recommending “whether or not the Minister should consent
to the use of the land for that purpose” (s.18(2)). The Minister is required to have
regard for, but is not bound by, the recommendations of the ACMC (s.11A).

Part IV of the AHA covers the ‘Protection of Aboriginal sites’. Under this Part,
Section 16, ‘Excavation of Aboriginal sites’, restricts the right of excavating or
removing any thing from an Aboriginal site to the Registrar, or someone with the
authority of the Registrar. Section 17 of Part IV, ‘Offences relating to Aboriginal
sites’, makes it an offence to excavate, destroy, damage, conceal or in any way
alter an Aboriginal site in a manner not sanctioned by Aboriginal custom (s.17(a)),
unless it is done with the authority of the Registrar under s.16 or the Minister
under s.18. It is also an offence to assume the possession, custody or control
of objects on or under an Aboriginal site (s.17(b)).

Section 18 of Part IV , ‘Consent to certain uses’, is the most controversial,
and frequently amended, section of the AHA and is also situated under Part
IV. Paradoxically, this section enables any owner of land to apply for consent
to use the land in such a way which will breach s.17 of the AHA, that is,
consent to damage or destroy Aboriginal heritage. The Minister has complete
discretionary power under the Act to consent to any land use which will be
in any way contrary to the purposes of the Act, even against the
recommendations of the ACMC. This provision is at the heart of the debate
on the controversial application of the AHA.

Chapter One: Key concepts, themes and consequential recommendations
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Part VII covers ‘Enforcement’. Section. 56 of Part VII, ‘Secrecy’, makes it an
offence to disclose trade secrets, or any information about mining or prospecting
operations, unless it is disclosed in the course of “any legal proceedings arising out
this Act”.

About Aboriginal heritage
Introduction
Australia’s heritage, shaped by nature and history, is an inheritance passed from one
generation to the next. It encompasses many things – the way we live, the traditions
we hold dear, our histories, stories, myths, values and places. The diversity of our
natural and cultural places helps us to understand our past and our relationship with
the Australian landscape. Heritage recognises the indivisible association of culturenature-countryplace- religion for Aboriginal and Torres Strait Islander peoples.
(Commonwealth of Australia, 2001: Chapter 1)

Prior to discussing the application of legislation to Aboriginal heritage, it is
important to discuss just what Aboriginal heritage is, why it is important and to
whom. The range of views on Aboriginal heritage is diverse, which will become
clear in the chapter on the history of the AHA. These views range from perceiving
Aboriginal heritage as a museum artefact for Anglo-Australian consumption, right
through to being inextricably linked to the identity and wellbeing of Aboriginal
peoples. The view that is taken affects the perception of how the AHA should be
formulated and applied.

In this section I will also discuss my perception of how Aboriginal heritage should
be defined under legislation, favouring the broader scope of the Environmental
Protection Act 1986 (EP Act) to the narrower AHA. I will argue that Aboriginal
heritage is contextual, especially to a living culture, and not solely defined in
spiritual terms, as is the case of the AHA.

The Aboriginal Heritage Act 1972: Report by Tracy Chaloner
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What is Aboriginal heritage?
Heritage is literally that which is passed down from ancestors. It can consist of
knowledge, customs, objects, places, languages, stories, religion or spirituality —
in fact, almost an infinite array of both the tangible and intangible. The Concise
Oxford Dictionary of Archaeology (online) defines heritage as:
A widely used term that has come to stand in a very general way for everything that
is inherited, including structures, objects, images, ideas, sentiments, and practices.
Not all of this need be very old, although some of it is. Distinctions are sometimes
made between the cultural heritage and the natural heritage . All heritage, however,
is constructed in the sense that people or communities have selectively assembled, defined,
and validated those things that they wish to consider components of the heritage. Scale is
often important here and the appropriation of a heritage is often linked to the
creation of global, national, or local identity. Once defined, in whatever way, the
material that is taken as being the heritage is often commodified and exploited for
educational, economic, or political gain, or simply as diverting entertainment. [my
emphasis]

Two components of this definition are specifically relevant to the debate on
Aboriginal heritage protection. The first is that heritage is defined as contextual
— “constructed by people and communities”. Hence, heritage should be defined
and evaluated by people with the appropriate knowledge and relevant standing
to do so. If heritage is decontextualised it can become an academic exercise
subject to misinterpretation. The second is the commodification and
exploitation for economic and political gain. This has become a significant
issue which is having an impact on the ability of relevant Aboriginal peoples
to protect their heritage. These issues are discussed throughout the report.

Aboriginal heritage has been variously defined and the scope of the definition is
dependent on the context of its application. In general it relates to both physical
and cultural aspects (Environmental Protection Authority, 2004: 7)— to all sites,
places knowledge, language, objects, rituals and ceremonies of importance to
Aboriginal peoples and their traditions (McIntosh, n.d.: 2). ATSIC add to this list
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names, country, dances, songs, kinship laws and relationships, and ancestors’ remains
passed by elders (1998:1).

More broadly, under the EP Act, Aboriginal heritage also includes environmental
factors. This includes physical, biological and social surroundings. Social
surroundings are defined as the “aesthetic, cultural, economic and social
surroundings of a person to the extent that those surroundings directly affect or
are affected by that person’s physical or biological surroundings” (ibid: 2–3). The
South Australian Aboriginal Heritage Act 1988 includes a reference to both
traditional and living heritage. By contrast, the AHA has a very limited application
to Aboriginal heritage — only to places and objects; with spiritual, ritual or
ceremonial use underpinning its evaluation (AHA s.39(3)). Hence Aboriginal
heritage can be defined more broadly than it is at present under the AHA.

Aboriginal heritage is complex and diverse. Its complexity and diversity is
demonstrated by the extent of the languages and dialects spoken, estimated to be
up to 700 varieties (Commonwealth of Australia, Cultural Heritage Portal, n.d).
Aboriginal history is an oral history; songs and stories which pass from generation
to generation perpetuate that history. Hence the loss of language may also result
in the loss of history and heritage.

Spirituality is only one component of Aboriginal heritage, yet it is the
component most likely to be focused on in the framing of Aboriginal heritage
protection legislation (Andrews, 1996: 62), as is the case in the AHA. This
aspect of legislation has led to problems in the subjective determination of the
significance of Aboriginal heritage. Questions about who is qualified to speak
and whether judgement can only be made by initiated and trained Aboriginals
needs to further investigated. The assumption that Aboriginal heritage is
spiritually contextualised has also led to evidentiary problems within legal
settings and anthropological surveys, such as the difficulty for women giving
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restricted evidence to male justices, anthropologists or Ministers of the Crown.
Spirituality and the law will be discussed later in this chapter.

A broader definition of Aboriginal heritage would remove some of the problems
of a primarily spiritual definition and bring it into a secular framework which may
be less subjective and more easily defensible.

Why is Aboriginal heritage important?
As a result of Mabo (2), it is now accepted at law that Australia was not terra
nullius, meaning ‘land belonging to no one’, prior to colonisation (Australian
Museum, 2004). The first inhabitants of Australia are speculated to have lived
here for upwards of 50,000 years, some say it could be close to 150,000 years,
creating a substantial cultural legacy. Aboriginal heritage is a living heritage, with
Aboriginal peoples still practising and passing down to future generations their
customs, traditions and spirituality, making them one of the world’s longest surviving
cultures (Commonwealth of Australia, Cultural Heritage Portal, n.d.).
People should remember that we are the oldest surviving race of people, culture of
people, in the world... We know that our people have been here from the beginning
of time. Kevin Gilbert, 1996 (National Museum of Australia, n.d.)

This has clear implications for the standard by which the AHA should be judged.

Our story is in the land... It is written in those sacred places. My children will
look after those places, that’s the law. Bill Neidjie, 1985 (National Museum of
Australia, n.d.)

Connection to country is one of the most fundamental aspects of Aboriginal
heritage and culture, and the most politically sensitive due to conflicts over land
use. Land is at the core of Aboriginal life. It underpins spirituality, language,
tradition and economic subsistence. The Human Rights and Equal Opportunity
Commission (HREOC) state that “[t]he cultural practices of Indigenous people
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are inextricably linked to land and water.” (n.d.: 1). The Northern Land Council
provides a more detailed description:
Aboriginal landowners continue to be reliant on the natural environment for both
spiritual, social and economic wellbeing.
Creation ancestors form part of a living landscape and practices such as hunting
and foraging have an important place in contemporary Aboriginal life.
Throughout Aboriginal land in the Northern Land Council area, there remains
a strong belief in the land as sentient, or that ancestral spirits imbue the
landscape, creating a situation in which spiritual and physical aspects cannot be
altogether separated. [my emphasis] (2003)

As stories and traditions are linked to land, there will clearly be regional and
intergroup differences in the perception and interpretation of the land. Similarities
as well as deviations between stories can be expected, as Australia’s indigenous
peoples are not one homogenous grouping. Far from it, there are hundreds, if not
thousands, of language and kinship groupings throughout the nation.

The importance of land to Aboriginal peoples, and the damage done to them by
colonisation, has been recognised in the High Court of Australia in a number of
judgments, such as the Tasmanian Dam Case and Mabo(2). In the Tasmanian Dam
Case Justice Murphy states:
The history of the Aboriginal people of Australia since European settlement, is that
they have been the subject of unprovoked aggression, conquest, pillage, rape,
brutalization, attempted genocide and systematic and unsystematic destruction of
their culture.

In Mabo(2) Justice Brennan, declared:
Native title to particular land (whether classified by the common law as proprietary,
usufructuary or otherwise), its incidents and the persons entitled thereto are ascertained
according to the laws and customs of the indigenous people who, by those laws and
customs, have a connection with the land. It is immaterial that the laws and customs
have undergone some change since the Crown acquired sovereignty provided the general
nature of the connection between the indigenous people and the land remains. [my
emphasis] (High Court of Australia, 1992: at 83(6))
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Thus, Aboriginal heritage is important because it has intrinsic value as well as
being a living culture. Aboriginal heritage has intrinsic value because its value is
clearly inherent in every facet of traditional and spiritual Aboriginal life. Their
very identity is intertwined with the relationship with land:
It is well known that Aboriginal culture has many aspects which are culturally
distinct from non-Aboriginal society, for example, Dreamtime legends, languages,
and sacred and spiritual sites. As they form the very fabric of Aboriginal identity, they
must be considered to require proper protection. [my emphasis] (Saylor, 1995)

Justice Brennan’s statement on the previous page also recognises Aboriginal
heritage as a living heritage. As such, it also has practical value in the day to day
lives of Aboriginal peoples. As heritage is virtually inseparable from the identity
of Aboriginal peoples it forms the foundation for their holistic wellbeing:
The Australian Indigenous definition of health incorporates physical, social, emotional,
cultural and spiritual well being. The term ‘wellbeing’ serves as an all-encompassing
notion that does not divide health in the way that western medicine does, i.e.
psychological health. This holistic Indigenous view of wellbeing, in which spirituality
and culture are integral, has indeed been suppressed since western colonisation.
(McLennan, 2003: 1)

The practical aspects of Aboriginal heritage involve social, cultural and economic
activity, which rely on both the spiritual realm and the physical realm. An example
of this aspect is where a malaji centre — a Dreaming burial ground for animals —
such as Umpampurru/Pea Hill (and its surrounds) at Noonkanbah, is entered
through the dreams of an appropriate expert and propagation of food sources, such
as snakes, frogs and goannas, are negotiated. Hence these sites are believed to be
an important food source for Aboriginal peoples (Hawke and Gallagher, 1989:120–
1. It is believed by Aboriginal peoples that damaging or destroying either the site
or the surrounding area, which often contains underground networks important to
the Dreaming, may lead to food shortages.
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In its submission to the Committee on Economic, Social and Cultural Rights,
HREOC states:
Article 15(1)(a) sets out the right to take part in cultural life. The cultural life of
Indigenous Australians is inextricably linked to land. Participation in cultural life
requires the protection of land, and protection of the relationship enjoyed by
Indigenous people to specific culturally important sites. The survival of Indigenous
peoples as distinct societies depends on maintaining their cultures and languages.
The protection of cultural rights, as required by the Covenant, is of critical importance.
Protection of the right of Indigenous people to participate in culture [sic] life requires
positive action informed by consultation… The importance of protecting the cultural
rights of Indigenous people under the Convenant is clear. (HREOC, n.d.: 2)

Australia, as a signatory, has a duty to uphold the principles of this covenant.
Human rights is discussed later in this chapter.

Based on the above statement, any lack of protection, or deliberate derogation of
the duty to protect Aboriginal heritage could be argued to be a form of genocide.
Hence the impact of the loss of Aboriginal heritage is not simply an historical
loss, it is a loss to the identity and wellbeing, and even to the very survival, of
Aboriginal peoples.

Aboriginal heritage is also important to Australian heritage, not as an adjunct but
in its own right as a means of knowing this land and its peoples. This was
acknowledged by both sides of politics in the 1972 Parliamentary debates on the
Aboriginal Heritage Bill and in the Second Reading speech on the Aboriginal and
Torres Strait Islander Heritage Protection Bill 1984:
But the benefit will not be confined to those local Aboriginals and Islanders
whose areas and objects receive the direct protection of the law. In a wider and
very real sense, the benefit will be felt by the whole community. The preservation
and protection of this ancient and significant culture from the destructive processes
which have been operating at different rates across this country can only enrich the
heritage of all Australians. [my emphasis] (Evatt, 1996: Annex II)
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The importance of Aboriginal heritage has also been acknowledged by the National
Trust of Australia (WA) at their 1999 State Heritage Convention, where they
stated in the report that:
Aboriginal culture and Aboriginal heritage were poorly handled at present and
appropriate community consultation, involvement in decision-making and statewide
coordination is urgently needed to improve the situation..

This consultation and collaboration process was recommended to become part of
a statewide cultural heritage strategy which encompassed built, natural, indigenous,
moveable and other heritage issues.

Recommendations
1.

That definitions under the AHA include a reference to Aboriginal heritage
being both historical and living.

2.

That definitions also include a reference to the diversity of Aboriginal heritage
and a specific acknowledgement of intergroup differences.

3.

That definitions of Aboriginal heritage are broader in scope, such as in the
EP Act, the Aboriginal Heritage Act 1988 (SA) and the ATSIC definition.

4.

That any evaluation processes, if applicable, are done by appropriate
and relevant people and are conducted in a culturally sensitive and
appropriate manner.

5.

That clear guidelines and processes are developed to ensure that all Aboriginal
peoples who are connected to the Aboriginal heritage in question are
identified and given a voice in decision-making processes.

6.

That once the evaluation process has satisfied the relevant Aboriginal owners
and the ACMC (or similar body under an amended Act) that an area of
land contains Aboriginal heritage, and that it has been adequately identified,
the Minister must not grant consent to use the land without protection and
preservation orders being in place for all identified Aboriginal heritage, or
without the consent of the relevant Aboriginal peoples.
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What is ‘the general interest of the
community’?
The ‘general interest of the community’ and the AHA
Under the AHA decisions by the Minister which affect the protection of Aboriginal
heritage must have regard for “the general interest of the community”. However,
this term is not clearly defined in the Act and, more specifically, not defined in
terms of the purpose of the AHA, which itself specifies the preservation of
Aboriginal heritage “on behalf of the community”.

Western Australia’s Auditor General, Mr Des Pearson, addressed the issue of the
requirement to have regard for the ‘general interest of the community’ (also known
as ‘the public interest’ or ‘the national interest’ depending on context) finding a
lack of common definition. He writes:
The “public interest” is generally understood to represent a balanced approach that
serves society as a whole, is focused on the longer term and is not solely in the service
of special interests. At times, it may be directed towards the needs of special interest
groups, but because this is seen to be for the greater good.
Australian Parliaments have effectively

left defining the public interest to a

case-by-case assessment rather than trying to be prescriptive. So while the term is
widely understood and applied, it is not precisely defined. [my emphasis] (Pearson,
2001)

Three points in the above statement are relevant to Aboriginal heritage protection
— “the longer term”, that the public interest “is not solely in the service of
special interests” and that for the greater good “[a]t times, it may be directed
towards the needs of special interest groups. With respect to the first two points,
privileging mining development over the protection of Aboriginal heritage is
focused on the shorter term — usually a matter of years or a decade or so — and
serves special interests, the mining companies and the State. Hence the current
trend in applying the ‘public interest test’ under the AHA in this manner is likely
to be flawed.

14
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Applying a public interest test in this manner to decisions under the AHA has
paradoxically put the preservation of Aboriginal heritage in a precarious position,
due to a lack of understanding of, or regard for, the contextual nature of its
application. Pressure to define ‘the public interest’ in simple economic terms
becomes pronounced at times where there are competing priorities for the land.
This is particularly the case in mining development due to the scale of financial
reward generated and leading to a perception that mining has greater benefit to
the general community than Aboriginal heritage, particularly in economic terms.
Here it becomes clear that the ‘general interest of the community’ is perceived to
be better served economically than culturally or socially.

The third point, directing ‘the public interest’ towards the needs of special interest
groups, is pivotal to the way that ‘the public interest’ should be interpreted in the
AHA. Privileging the needs of ‘special interest groups’ in order to achieve
substantive equality (also known as positive discrimination or affirmative action)
is acknowledged as necessary under much of Australia’s human rights based
legislation, such as the Racial Discrimination Act 1975, the Disability
Discrimination Act 1992 and the Sex Discrimination Act 1984. This statutory
authority is necessary in order to protect the rights of minorities in a system which
is structured to privilege the majority. Protecting the rights of the minority is in
the greater good as it creates an inclusive civil society.

The ‘national interest’ and the Aboriginal and Torres

Strait Islander Heritage Protection Act 1984 (Cth)
The ‘national interest’, in reference to the Aboriginal and Torres Strait Islander
Heritage Protection Act 1984 (Cth) (ATSIHPA), was addressed by Chief Justice
Black in the case of Robert Ticker v. Robert Bropho. His Honour was quite clear
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that ‘the national interest’ was multifaceted and contextually interpreted, with
particular reference to Aboriginal heritage protection.
It may be that considerations that lead a Minister to conclude in a particular case
that no declaration should be made will properly be described as matters of the
national interest, but it should not be forgotten that the purpose of the Act reflects the
Parliament’s identification of another element of the national interest. The Act does not, in
my view, allow for an assumption that one aspect of the national interest may prevail
without any consideration of the element of the national interest that the Act reflects. [my
emphasis] (Federal Court of Australia, 1993: Black CJ at 39)

Thus ‘the national interest’is contextualised to the purpose of the Act in which
it is being applied; in this case ATSHPA supposes a national interest in Aboriginal
heritage protection.

The Labor Member for Gosnells, Mr Pearce summed up the differing priorities
of ‘the national interest’ during the 1980 Parliamentary debates on Aboriginal
heritage by stating:
One would have thought the paramount national interest would be in the people
and in the communities, not in what lies under ground (Western Australia Hansard,
1980: 234).

Pearce is thus prioritising the ‘national interest’ in its social context, rather than
its economic context.

Conclusion
In a dissenting minority report of the ‘Parliamentary Joint Committee on Native
Title and the Aboriginal and Torres Strait Islander Land Fund’ inquiry into
ATSIHPA, Recommendation 9 states:
That any provision for the Minister to intervene “in the national interest” must be
so framed as to clearly define the protection of indigenous cultural heritage as being
within the meaning of “the national interest”. (Commonwealth of Australia, 1998)

The above statement leads to a conclusion that ‘the national interest’ is served by
the protection of Aboriginal heritage. Hence, under Aboriginal heritage legislation,
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the context within which the ‘public interest test’ is taken should be for the
benefits of protecting Aboriginal heritage primarily for Aboriginal people, not in
the ‘interest of the general community’ as the AHA is currently framed. As has
been argued, Aboriginal heritage protection is in the ‘national interest’ and as
such benefits are perceived to flow on to both Aboriginal peoples and the general
community. Therefore ‘the public interest test’ should not be applied to weighing
up the relative economic benefits of allowing Aboriginal heritage to be destroyed.
‘The interest of the general community’ is clearly served by the application of the
Act for its purpose.

However, in practice this has been the exception and not the rule, which will be
discussed throughout this report.

Recommendations
7.

That the ‘interest of the general community’ test be removed from
the AHA.

8.

That the purpose of the AHA include a statement to the effect that it is in
the public interest that Aboriginal heritage is preserved and protected.

Whose interests should Aboriginal heritage
legislation protect and who should do the
protecting?
As it now stands, the AHA protects Aboriginal heritage “on behalf of the
community” and provides for a public interest test in decision making. This
aspect of the legislation has caused some of the most serious discrepancies in the
application of an Act, which has as its purpose the protection of Aboriginal
heritage, but also provides the ability for the Minister to make a discretionary
decision to consent to land use which would damage or destroy Aboriginal heritage.
As such the AHA is somewhat of a paradox. On the one hand its purpose it to
protect, on the other it includes a mechanism to destroy, with complete immunity.
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It has been variously argued that to bring Aboriginal heritage legislation into the
modern way of thinking about Indigenous rights, and in line with international
treaty obligations, a number of key changes must be made. One of those changes
is to explicitly state that Aboriginal heritage legislation is to protect Aboriginal
heritage for Aboriginal people in particular, but also for the general community
(Senior, 1995: 22).

The Aboriginal Legal Service of WA Inc. (ALS) argues that the use of the words
‘on behalf of the community’ implies the whole community and as such does not
grant any special rights to Aboriginal communities over that of non-Aboriginal
communities (Aboriginal Legal Service of WA Inc., 1992: 3). Yet, as previously
discussed, Aboriginal heritage is critically important to Aboriginal peoples in a
variety of ways and thus special treatment should be accorded, as allowed under
s.51(xxvi) the ‘races power’, of the Australian Constitution (Pengelly, n.d.). This
is to ensure that substantive equality is achieved, that is, that Aboriginal peoples
have the right to enjoy their culture similarly to Anglo-Australians’ enjoyment of
their culture. As will be discussed throughout this report, this is not possible
without strong protective legislation because for Aboriginal peoples the ‘enjoyment’
of culture is directly linked to the land, which is often under threat of development.
This creates different problems for regional and urban Aboriginal peoples.
Additionally, Aboriginal heritage is not readily understood by non-Aboriginal
people, can be subject to ridicule and vandalism, and is often in conflict with
development which will destroy it.
The spiritual beliefs of Aboriginal people are often subject to public ridicule in a
manner which would never be tolerated if it were directed at the spiritual beliefs of
non-Aboriginal Australians. (Commonwealth of Australia, n.d.)

The community’s understanding of the need to protect the post-colonisation
European heritage of Western Australia is more developed than the understanding
of the need to protect Aboriginal heritage, but not also without its problems. This
will be discussed later in the report.
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Justice Evatt, whose review of ATSIHPA in 1996 will be discussed later in the
report, concurred with Senior, recommending that the principle and purpose
of Aboriginal heritage laws should be that those laws “are intended to benefit
Aboriginal people, and in doing this, to benefit the whole society” (1996:
6.6). She also found that: “The stated purpose of legislation is an important
statement of principle which is relevant to the interpretation of the Act and
to questions such as standing”. It was submitted to the Evatt Review that
protection laws “protect sites in the first instance in accordance with the
requirements of custodians”.

The arguments of Evatt, Senior and the ALS demonstrate that there is an
understanding of the need for Aboriginal heritage legislation to primarily protect
heritage for Aboriginal people. This should also be done by Aboriginal people
not, as is currently the case, by the State.

State control is enshrined in the AHA a number of sections. Section 21(1) vests
“the exclusive right to occupation and use” of any protected area in the Minister.
This is the ‘Catch -22’ of protected area status, where heritage may be protected
but it is no longer under the control of the traditional owners. The exception is
through the application of ss. 8 and 9, which then may require ‘proof’ of custodian
status to satisfy the ACMC. The ACMC decides who to recommend to the
Miniser to gain access to places or objects ‘in the custody and control of the
Minister’. The Minister decides who is to be acknowledged as a ‘traditional
custodian’ under s.4. State control also appears in ss.41, 42, 46 and 47 in the
identification and acquisition of objects. Section 7 outlines the rights of Aboriginal
peoples but subjects these rights to Ministerial discretion (s.7(2)).
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Recommendations
9.

That the AHA have as its primary purpose (the long title) the effective
protection and preservation of Aboriginal heritage by and on behalf of
Aboriginal people.

10.

That the AHA be amended to repeal any sections which vest control or
ownership in the State or Minister and require that control, management
and ownership of Aboriginal heritage is to be undertaken by the relevant
Aboriginal peoples.

Human rights and cultural heritage: rights
and breaches of those rights
There are a number of United Nations (UN) treaties — declarations, conventions,
convenants and optional protocols — which apply to the human rights of the
indigenous citizens of a nation. Australia is a signatory to most of these instruments.
Many of these instruments have express provisions for the protection and
preservation of indigenous heritage. First and foremost is the 1948 Declaration of
Human Rights which covers three forms of rights: civil and political rights; economic,
cultural and social rights; and solidarity rights (HREOC, 2001(a)). Supplementing
this declaration are numerous conventions and convenants such as the International
Convenant on Social, Economic and Cultural Rights (ICSECR), the International
Covenant on Civil and Political Rights (ICCPR) and International Convention on the
Elimination of All Forms of Racial Discrimination (ICERD).

Article 1 of ICESCR states that all peoples have a right to self-determination, to
freely determine their political status and the free exercise of economic social and
cultural development. Article 2 requires State Parties to take steps to progressively
achieve the rights recognised in the Convenant, with specific reference to the
adoption of legislative measures. These rights must be exercised without
discrimination of any kind. Article 15 recognises the right to take part in cultural
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life and to enjoy the benefits of scientific progress and its application (HREOC,
n.d.: 1; The Office of the High Commissioner on Human Rights, 1996). These
rights form the basis for the implementation and application of Aboriginal heritage
protection legislation.

In a report submitted to the United Nations Committee on Economic, Social and
Cultural Rights in August 2000, the Aboriginal and Torres Strait Islander
Commission (ATSIC) states that the Australian Government’s Aboriginal heritage
policies and legislation “fail to provide appropriate protection to Indigenous cultural
life” which is contrary to Article 15 of ICESCR. In an undated submission to the
same Committee, HREOC concurs with this assessment, also claiming that the
legislation is inadequate in addition to recent threats to important sites failing to
adequately respect Article 15 (n.d.: 2.3). HREOC goes on the argue that the
“standards enacted by States and Territories reflect a longstanding preference for
development of mining over Indigenous interests in heritage protection.” (ibid:
2.5). They recommend a number of reforms to minimum standards which will be
discussed later in this report.

Another convention which applies to Aboriginal rights is the ICERD.
Article 1 states:
In this Convention, the term “racial discrimination” shall mean any distinction,
exclusion, restriction or preference based on race, colour, descent, or national or
ethnic origin

which has the purpose or effect of nullifying or impairing the

recognition, enjoyment or exercise, on an equal footing, of human rights and
fundamental freedoms in the political, economic, social, cultural or any other field
of public life. (United Nations, 1969)

It could be argued that the s.18 consent mechanism breaches this article. This
will be discussed later in the report.

The principles of this covenant are enshrined in the Racial Discrimination Act
1975 (Cth). The sections which are most applicable to the protection of Aboriginal
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heritage are s.9 ‘Racial discrimination to be unlawful’ and s.10 ‘Rights to equality
before the law’. There are numerous arguments on the discriminatory aspects of
the AHA — within the legislation itself, in its application, as well as in comparison
to the Heritage of Western Australia Act 1990, which is perceived to protect European
heritage and exclude Aboriginal heritage. This will be discussed in more detail
later in the report.

The importance of these treaties in protecting Aboriginal heritage cannot be
underestimated. Australia is a signatory and as such has ongoing obligations, both
in implementing treaties and reporting on the implementation. Government
officials and processes are obliged to act consistently with human rights protocols,
required by both international and domestic law (HREOC, 2001(b)).

In order for Australia to fulfil some of its obligations in upholding the rights
of its Indigenous peoples, the evidence given by ATSIC and HREOC suggest
that much more must be done to protect Aboriginal heritage than is presently
the case. This will be further explored in the recommendations made later in
the report.

Heritage protection and mining: conflict and
negotiation
Whilst there is a perception that heritage protection and mining are often mutually
exclusive, much work has been quietly going on in the background between mining
companies and Aboriginal groups to negotiate mutually satisfactory arrangements.
This is more likely to happen under the native title regime, with the ‘right to
negotiate’ conferred on registered native title claimants.

However, negotiations can be fraught with difficulty. They are not always accepted
by all Aboriginal peoples who claim a ‘right to speak’ for an area. There have
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been claims that mining companies negotiate only with cooperative people,
individuals who act opportunistically or Aboriginal bureaucracies which may not
be representative of all the relevant people in an area (ABC Four Corners, 2000).
These aspects have been played a part in all the conflicts discussed in this report.

One problem for Aboriginal peoples without native title claimant status is
that the AHA is based on an adversarial system which creates winners and
losers when there are conflicting uses of land, especially that of mining
development. Ministerial discretion under s.18 allows a Minister to give consent
to use the land that may either damage or destroy Aboriginal heritage.
Aboriginal peoples have no appeal rights under the AHA.

There have also been claims of bullying, threats and coercion to sign documents
(which is often later regretted) and the cultivation of ‘groups for hire’. This was
particularly highlighted by the bussing in of paid Aboriginal protesters in the old
Swan Brewery conflict. The conflicting claims over the Burrup Peninsular is another
case in point as was the coerced signing of a document to agree to mining at
Tallering Peak (ABC Four Corners, 2000). Political and economic pressures have
made for bad bedfellows in Indigenous relations, creating a hierarchy of privilege
and power in the image of white Australia. Unfortunately, the actions of a minority
have reflected poorly on the majority of Indigenous peoples who have a deep
regard for their land and Law.

Another issue is the relative power of the negotiating parties. Economically
disadvantaged Aboriginal peoples may see no other way to economic self sufficiency
than to allow their heritage to be damaged or destroyed and receive economic
benefits for allowing this to happen. These benefits may be disproportionately
small in comparison to the mining company’s profits. They may also only continue
until the mine is depleted, which might be only a matter of a few years. Large
sums of money may also be squandered or mismanaged (ABC Four Corners, 2000).
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These are just some of the many problems which must be addressed in reforming
the AHA, which will be discussed in more detail later in the report.

However there have also been genuine attempts by mining companies to act with
respect and goodwill towards Aboriginal peoples. The 1997 Yandicoogina
agreement, negotiated between Hamersley Iron, Gumala Aboriginal Corporation
and three Aboriginal language groups, covering an area of 26 000 square kilometres,
was one of the first agreements to be negotiated since Mabo(2) (Australian Institute
of Aboriginal and Torres Strait Islander Studies, Native Title Research Unit,
1996; ATSIC, n.d.). The growing regard for Aboriginal interests is summed up by
the following statement:
“There must be real attempts to understand Aboriginal interests and aspirations.
This is hard work and we have learnt a lot of lessons. It took a lot of time but it
enabled us to work constructively to find common ground.”
Peter Eggleston, Hamersley Iron Pty Ltd, speaking about the Yandicoogina
agreement, The West Australian, 8 January 2000. (National Native Title Tribunal,
2000(3c))

For Hamersley, this is a large step forward since the Marandoo conflict of 1992,
discussed later in the report. What remains to be seen is how effective Hamersley
is over the long term in implementing this commitment.

Since the Yandicoogina agreement, there has been a growing trend toward
negotiation between miners and Aboriginal peoples. As stated previously, this
has not always been without difficulties however, in general, this process appears
to have more positive outcomes than negative and is a ‘work in progress’ as
all sides learn how to communicate with each other for best effect in finding
common ground.

One example of better communication is the Agreement for Protecting Heritage
Sites on Exploration and Prospecting Tenements produced by the Goldfields Land
and Sea Council. In late 2003, mining representatives, the WA State Government
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and the Council “pledged to cooperate in a new agreement that will provide
secure and improved protection for Aboriginal heritage, while at the same time
as speeding up access to land for mineral explorers.” (Goldfields Land and Sea
Council, 2003). The agreement covers cooperation, heritage surveys, survey costs,
survey procedures, confidential information and dispute resolution. It is unclear
how well this strategy has worked, however on paper it looks to be a plausible
solution to a number of substantial problems.

In spite of better awareness of Aboriginal issues and successful negotiations taking
place, there is still a perception that Aboriginal heritage legislation restricts the
right of governments and developers to engage in economic activity such as mining.
In my view, this perception is created by both media and government for political
purposes. The agenda has been to manipulate public opinion in favour of mining
development and thus provide the government with a ‘mandate’ for reforming the
AHA in ways which will further privilege development.

A case in point happened recently. In 2003, the then State Minister for Aboriginal
Affairs, Mr Alan Carpenter, told the ABC that Aboriginal heritage law must be
changed, particularly with regard to the transfer of s.18 consents between owners
(ABC Online 2003). The title of the story was ‘WA Govt claims Aboriginal
Heritage Act restricting mining’.

The other agenda is to create a perception of conflict, division and a lack of
legitimacy on the part of Aboriginal peoples, as was so graphically demonstrated
in the ABC’s Four Corners program ‘Secret White Men’s Business’ (2003). This
program showed “an elaborate campaign to undermine native title in Western
Australia.”. Steven McDonnell introduced the program by stating:
In Western Australia, there’s a strange new chapter of an old story: a story of white
people, black people and land. This time it involves big money, awkward bedfellows
and communities pitted against one another.
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This serves to create a public perception that Aboriginal peoples lack integrity,
are driven by money and are in perpetual conflict — an agenda which advances
the interests of mining developers and consequently, the State coffers.

Hence the process of negotiating between Aboriginal heritage and mining
development has been fraught with numerous difficulties and open to political
manipulation and corruption. Yet there is still a sense that negotiation will provide
the best outcomes for Aboriginal heritage protection when there are competing
uses for land, particularly in mining development in the absence of strong legislative
protection and government good will. It is clear however that better processes
must be implemented to ensure that relevant Aboriginal peoples are always included
in negotiations and have an equal voice, that power differentials and economic
disadvantage do not lead to poor or forced decision making and that any Aboriginal
bureaucracies are accredited by a substantial, if not absolute, majority of the
people they claim to represent.
Recommendations
11.

Amend the AHA to include negotiation and mediation processes.

12.

Include a register of agreements.

Spirituality, fabrication, interpretation and
the law
The appointment of the Hindmarsh Island Bridge Royal Commission to report on
the fabrication of the Ngarrindjeri beliefs about Hindmarsh Island (Kumarangk) is
unique. Government inquiries are never held to test the orthodoxy or validity of the
spiritual beliefs of citizens. The Royal Commission was so inconsistent with the vales
of liberal democratic tradition and such an exercise in futility it seemed laughable.
It raises issues which are not a joke. They are significant for indigenous peoples and
for those who devise policies for, and participate in, inquiries relating to the property
and cultural interests of indigenous peoples. It indicated how focused on indigenous
spiritual beliefs Anglo-Australian law and politics had become. As the Commission
progressed and reported, it revealed that the South Australian Government may
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have discovered a powerful weapon for procedures to protect their interests. It appeared
to have achieved the political purpose for which it was set up. (Andrews, 1996: 62)

Neil Andrews presented a paper titled ‘Illegal and pernicious practices: inquiries
into indigenous religious beliefs’ to a workshop conducted in 1996 by the Australian
Anthropological Society. The paper relates predominantly to the Hindmarsh Island
Royal Commission into the alleged fabrication of Ngarrindjeri beliefs about
Hindmarsh Island (Kumarangk), now colloquially known as ‘secret women’s
business’. However his analysis of the differential treatment of indigenous and
non-indigenous spirituality, and the application of Anglo-Australian law to
indigenous spirituality, are also relevant to an analysis of the structure and
application of the AHA in Western Australia.

Section 5(b) of the AHA states that the Act applies to “any sacred, ritual or
ceremonial site, which is of importance and special significance to persons of
Aboriginal descent” and s.6(1) applies to objects “…which are or have been of
sacred, ritual or ceremonial significance to persons of Aboriginal descent”. Section
39(3) states that “[a]ssociated sacred beliefs, and ritual or ceremonial usage, in so
far as such matters can be ascertained, shall be regarded as the primary
considerations to be taken into account in the evaluation of any place or object
for the purposes of this Act.” In defining places and objects this way, and using
the sacred and the ritual as primary evaluation criteria, this legislation is clearly
focused on Aboriginal spiritual beliefs above other forms of Aboriginal heritage.
The religious context of the legislation was also acknowledged in the 1995
Aboriginal Heritage Amendment Bill debates. Mr Prince stares that:
I am conscious that with this legislation we deal with a religion of another culture,
but we deal with it in the context of modern Western Australia. It must therefore
be considered with sensitivity and care. (Western Australia Hansard, 1995:5053)

As such, the AHA is a prime example of Andrews observation of this trend in
Australian law and politics.
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The ‘liberal democratic tradition’ is the foundation of Australian government and
includes religious tolerance, freedom of speech and freedom of association
(Department of Foreign Affairs and Trade, n.d.). Religious freedoms are protected
by the Australian Constitution. Section 116 states:
The Commonwealth shall not make any law for establishing any religion, or for
imposing any religious observance, or for prohibiting the free exercise of any religion,
and no religious test shall be required as a qualification for any office or public trust
under the Commonwealth.

In the Supreme Court of South Australia case brought to challenge the Hindmarsh
Island Royal Commission, Chief Justice Doyle “assumed that the common law
now recognises freedom of religion as a fundamental right” (Andrews, 1996: 72).
The International Convention on the Elimination of All Forms of Racial Discrimination
Article 5 “…guarantees the right of everyone, without distinction as to race,
colour, or national or ethnic origin, to equality before the law, notably in the
enjoyment of the following rights… [t]he right to freedom of thought, conscience
and religion” (Article 5(d)(vii). These rights are enshrined in the Racial
Discrimination Act 1975 (Cth).

In an annotated analysis of the Australian Constitution, Dr Cheryl Saunders
writes that “[r]eligion has been defined broadly, to include any faith or belief at
least where it involves a supernatural being and is connected to a ritual or practice.”
(Constitutional Centenary Foundation/Saunders, 2000: 116). However, Andrews
states that:
The perception of what is a religion or spiritual belief or practice will vary, of course,
with the culture of the observer. Non-indigenous people may not perceive religious
practices of indigenous peoples to be religious. (Andrews, 1996: 63)

Andrews demonstrates that in practice there may be a differential understanding
of the meaning of ‘religion’ depending on a variety of factors, the culture of the
observer being one of them.
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My interpretation of “the free exercise of any religion” is that it means the
unimpeded practice of religion, which would require access to places, sites and
objects central to the exercise of that religion. It would also mean that the religion
not be subject to questions of its legitimacy or restriction in its practice, which
would include divulging secret rituals and restricted information, or the breaking
of any religious law. This is central to the practice of religious freedom of Aboriginal
peoples but which has been at odds with the practice of Anglo-Australian law,
particularly Aboriginal heritage protection legislation.

This last aspect is supported by the fact that Chief Justice Doyle assumed that
religious freedoms of the Ngarrindjeri people would be compromised for those
“who would be compelled to be scrutinised about their beliefs and to disclose
matters which they regard as being secret” and yet “concluded that the conduct
of a ‘mere’ inquiry, however, would not amount to an unlawful interference with
religious freedom at common law” (Andrews, 1996: 72–3). I would contest this
conclusion on the grounds that Chief Justice Doyle appears to be unaware of the
implications of divulging restricted knowledge — such as punishment or the belief
that customary Law is changed simply through being divulged (Rose, 1996: par.
9; Keely, 1996: 6) — and how that impacts on the ‘free exercise of religion’. Even
more puzzling is the reasoning made by Justice Dobell that “if the Commission
had been terminated immediately there would be no impairment of any freedom”
(ibid). That may well be the case, but the Royal Commission was both started and
concluded and as such engaged in a process which led to the diminution of
religious freedom.

These are clear examples of Andrews statement that:
…statutes are generally framed to avoid courts having to resolve religious disputes…
…judges see few religious disputes and are not sensitised to the issues of religious
freedom which they raise. It may make it more difficult for them to see analogies
with situations where they would accept that a person’s freedom to believe was being
violated by the requirement to testify. (ibid: 62–5)
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According to Saunders’ statement, there should be no question that Aboriginal
spirituality constitutes a religion for the purpose of s.116, as it is constituted of
both ritual — for example initiation rituals — as well as supernatural beings —
for example the spirit forces of Ancestral Beings (Department of Indigenous Affairs
(a), n.d.) However, Andrews argues that this is one aspect where the AngloAustralian law practice may be lagging (1996: 63), as demonstrated by the South
Australian Government establishing a Royal Commission into ‘the fabrication’ of
Aboriginal spiritual beliefs. Andrews claims that “[g]overnment inquiries are never
held to test the orthodoxy or validity of spiritual beliefs of citizens” (Andrews,
1996: 62). Andrews also notes the differential treatment of indigenous and nonindigenous peoples in the application of law to religious beliefs:
The uniqueness of the Hindmarsh Island Bridge Royal Commission into a spiritual
interpretative system shows that indigenous peoples are exposed, in ways in which
non-indigenous people are not, to questioning under compulsion about their religious
beliefs. The questioning of witnesses, whether on the basis of relevance or credibility,
can harm the individual and the community by permitting intrusion into irrelevant
details of their private lives in ways which outweigh the public good which may
come from it. (Andrews, 1996: 79)

Hence the practices and procedures under the AHA which require similar questions
and divulgence could arguably be racially discriminatory. The racially discriminatory
nature of the AHA will be discussed in detail later in the report.

The women at the centre of the case failed to appear and be heard due to their
objection against the infringement on their religious freedom that they believed
that the Commission represented. The Commissioner did not compel them to
testify however, in not testifying, an inference was drawn against them (ibid: 69).
It would appear that by protecting their right to religious freedom, as well as the
desire not to divulge restricted information, the women simply added to the
‘evidence’ that the claims of ‘secret women’s business’ were fabricated, by enabling
that inference to be drawn in the absence of evidence from them to the contrary.
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This is one of the key issues in putting Aboriginal spirituality on trial. It becomes
a no win situation for Aboriginal people, forced to choose between protecting
their heritage or protecting their Law, in addition to being forced to explain a
complex spiritual system to people with an entirely different cultural background.
It also breaches the ‘precautionary principle’ of sustainability as it applies to
Aboriginal heritage. This will be discussed later in the report.

For Aboriginal women, the situation is doubly difficult. The androcentricity of
the legal and anthropological professions makes the physical act of giving restricted
evidence by women almost impossible without breaking their own Law. It also
embeds a set of ‘normatively masculine’ assumptions within the processes and
institutions. As Deborah Bird Rose writes, “At one level the relationship between
women’s secret/sacred Law and a male Land Commissioner or Judge poses an
insoluble contradiction.” (Rose, 1996: sec. 6 par. 3).

Andrews also discusses the ease by which fabrication is inferred from either limited
or conflicting evidence, or differing interpretive systems which have some aspects
in common but a limited common basis for understanding. He claims that there
is an assumption “that knowledge is common to all amongst indigenous people”
(ibid: 66) which gives rise to both a perception of homogeneity and also the
perception that any difference of opinion is proof that there is fabrication. Yet this
common basis of knowledge and consensus is not equally applied to non-indigenous
ontological systems.

He makes the analogy of minority or dissenting decisions in interpretive systems
such as common law, which do not give rise to claims of fabrication . In fact, this
is a readily accepted practice in common law and rarely gives rises to accusations
that judges are not sincere in their interpretation of the law (ibid). He claims
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that the common law does fabricate “but has processes by which this is
legitimised.” (ibid: 62–3). He states that:
The common law is, according to its own internal history, an interpretive discipline
originating in custom. It has become, through a fabrication of extraordinary
dimensions, an interpretive discipline largely based on the evaluation by judges of
community standards of reasonableness and fairness through a filter of procedural
and doctrinal law. This change from declaring the law based on customs of the
people has never been explicitly recognised and the contradictions it produces in the
law have never been resolved. (ibid: 70)

There are common law and statutory principles which have developed to deal
with conflicting interpretations. The first is the right to appeal to a higher court
and the higher the court, the higher the number of judges hearing the case. If
there is a difference of opinion, the majority view is the correct view, but minority
views also have a voice in written decisions. If a decision is overturned, the new
decision becomes the correct interpretation, however the former decision is not
viewed as a fabrication. This is a clear acknowledgement that the law changes
(ibid: 71–2)

Andrews also discusses the assumption of an Indigenous orthodoxy. There was
an inability by the Royal Commission to accept both orthodox and heterodox
practices as genuine religious beliefs (ibid: 64), hence differences in religious
interpretation within Aboriginal peoples may also be perceived as proof of
fabrication. Adaptations in the transmission of tradition were accepted both
in the Coronation Hill reinterpretation in Jawoyn tradition as well as by the
Queensland Land Tribunal (ibid: 66) and yet there is a perception that
indigenous tradition should be immutable, a factor which “would be to impose
on Aboriginals a burden not asked of other cultures or religions” (ibid).

Andrews also makes an analogy between sexual assault cases and the crossexamination of Indigenous religious beliefs. In both cases, witnesses are at risk of
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offensive cross-examination, are accused of recent invention, require supporting
evidence, the abuse of witnesses where judges refused to control the crossexamination and the shredding of privacy. The added dimension in the crossexamination of Indigenous religious beliefs is the “added dimension of the danger
to freedom of religious belief” (ibid: 80–81).

The unequal application of interpretive rules, the lack of recognition of religious
heterodoxy, a perceived immutability in Aboriginal culture and tradition and the
focus on spirituality in the protection of Aboriginal interests all serve to create a
common law system which has at its core the differential treatment of nonAboriginal and Aboriginal peoples.

The fact that AHA applies to places and objects which are of “ sacred, ritual or
ceremonial significance” means that the application of the AHA requires
investigation into Aboriginal belief systems in order to ascertain specific cases
where the Act applies. This is further complicated by s.18 of the Act, which has
a mechanism by which protection of places and objects to which the Act applies
can be waived by a discretionary Ministerial decision to consent to use of the
land, use such as mining development which would otherwise constitute an offence
under s.17 of the Act. This discretionary power can only be used after a professional
assessment of the area by anthropologists and/or archaeologists and the Aboriginal
Cultural Material Committee has reported to the Minister.

The lack of appeal rights for Aboriginal peoples under the AHA means that
any appeals must be made through the judicial system, thus requiring first that
the courts establish both the appellants’ ‘standing’ in relation to the right to
appeal, in addition to whether the AHA applies to the place, site or object
under appeal. To achieve these objectives, scrutiny of Aboriginal religious
belief must be required, as without doing so it would be difficult, if not
impossible, to make these decisions at law.
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As such, Aboriginal heritage legislation in Western Australia commits two offences
against the values of the ‘liberal democratic tradition’. The first is to create
situations where Aboriginal spirituality and religion can be put on trial and thus
require to be ‘proved’ before the AHA is legitimated in its application to the case
in question. The second is to create situations where the right to freedom of
religion can be subverted — either through the destruction, removal or restricted
access to places, sites or objects of significance; the scrutiny of religious beliefs; or
the forced disclosure of restricted information. In treating Aboriginal peoples
differentially to non-Aboriginal peoples, this law has also breached many UN
Conventions to which Australia is a signatory, in addition to breaching ss.9 and
10 of the RDA. These aspects of the legislation will be discussed in detail later
in the report.

Recommendations
13.

That the AHA be amended to eliminate the test of spiritual significance in
evaluating Aboriginal heritage, such as that imposed by s.39(3).

14.

That the AHA be brought into line with the right to religious freedom
under s.116 of the Australian Constitution.

15.

That more effective procedures are implemented to ensure the identification
of all the Aboriginal owners, custodians and/or Elders of an area including
both Native Title claimants and non-Native title claimants.

16.

That once identified, Aboriginal owners, custodians and/or Elders are
accorded the same respect, dignity and authority to speak for their religion
as other spiritual leaders — such as Rabbis, Moslem clerics, Cardinals
and Archbiships.
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Procedural fairness a 'natural injustice'?
Aboriginal law restricts detailed knowledge of sacred sites to particular people who
are responsible for particular sites. Knowledge of sacred sites is, by definition not
public knowledge.
Aboriginal people’s spiritual and religious beliefs should be accorded the same
respect as the beliefs of any other Australians. (Commonwealth of Australia, n.d.)

Andrew’s argument on spirituality and the law also raises questions of whether
natural justice, or procedural fairness as it is now known, does in fact accord
Aboriginal peoples with justice and fairness in cases where their spirituality is on
trial, or whether it creates inequality before the law. He writes:
The emphasis on spiritual aspects produces the prospect of aggressive cross-examination
about an individual’s religious beliefs to which a non-indigenous person is unlikely
to be exposed. It creates a position of potential inequality before the law. (Andrews,
1996: 66)

The principles of procedural fairness form part of the common law process.
They were ostensibly developed to ensure fair decision making procedures.
These principles “require that: all parties affected by the decision have a right
to be heard; the decision maker must not be biased in the eyes of a reasonable
person; and the decision should be based upon rational grounds” (Senior, 1995:
118). The rules of procedural fairness can change according to circumstances
(ibid: 119; Hancock, 1996: 13).

One respondent to the Senior Review of the AHA in 1995 “saw the whole issue
of procedural fairness as being totally inappropriate to deciding issues within
Aboriginal society, concluding that: ‘There should be no provision for European
law, such as “natural justice”, to be used to dispute or override Aboriginal law.’”
(ibid: 120). There is also a growing body of thought that Aboriginal customary
law must be recognised as part of the application of human rights and social
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justice principles (McLaughlin, 1996: 4). However it is still uncertain as to whether
this law must be recognised in addition to Australian law, or as a tool to ascertain
interest in land for native title claims (ibid: 5).

So the question must be asked whether 'procedural fairness' is an appropriate
procedural mechanism when deciding issues that pertain to Aboriginal society
and Law. Should European law prevail over Aboriginal Law to the extent that
Aboriginal Law can or must be broken in order to protect heritage or prove
connection with land for native title claims?

The Hindmarsh Island Bridge (Kumarangk) case provides examples where
procedural fairness has resulted in an injustice for Aboriginal peoples. One aspect
was with respect to the s.10 application for protection under ATSIHPA, which
was granted by the Minister for Aboriginal Affairs. The evidence for the sacred
nature of Kumarangk was restricted Ngarrindjeri women’s knowledge, which was
only allowed to be seen by other women (Mead, 1995: 1). To show it to men
would be a breach of customary Law. The material was marked ‘Confidential
to be read by women only’ (Aboriginal Law Bulletin, 1996: 22). The Federal
Court overturned the s.10 protection order “on the basis that a male Minister
had failed to read the documents” (Andrews, 1996: 65) and as such had failed
“to consider personally (as required by the Act) the representations as well as
the report” (Aboriginal Law Bulletin, 1996: 23). Thus he had failed to exercise
procedural fairness in not evaluating all the evidence and in not disclosing all
the evidence to affected parties. However at the same time he had respected
the right of the Ngarrindjeri women to retain the confidentiality of their
knowledge. As Andrews states:
While lawyers may explain it in terms of procedural fairness and statutory
interpretation, indigenous peoples are entitled to think that a rather inflexible view
was taken of what these require, which privileged them [the terms of procedural
fairness] over the purpose of the Act, the protection of indigenous culture. (ibid)
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As previously discussed, ultimately the conflict led to a Royal Commission. However
here procedural fairness was not enforced, as the Narrindjeri women refused to
testify and were not compelled to do so. However, instead of treating this as an
absence of evidence, the Commissioner used this absence in constructing inferences
against them (ibid: 69). This would ostensibly be a breach of procedural fairness,
which in this case privileged the political objectives of the Government in calling
the Commission (ibid).

This case demonstrates that the rules of procedural fairness can be flexibly
manipulated in order to advantage one party over another. As both Senior and
Hancock note, procedural fairness can be flexibly implemented and varied according
to the circumstances. That this doesn’t appear to be in favour of Indigenous
peoples is another example of the law being unequally applied.

The Hindmarsh Island Bridge example also presents a ‘Catch-22’ situation. If the
Ngarrindjeri women wanted to contest the decision of the Commissioner on the
grounds of procedural fairness, then it is likely that they would have to testify and
reveal their restricted knowledge. In other words, procedural fairness becomes a
trap for Indigenous peoples, being forced to make a choice between justice and
upholding customary Law.

The ‘Broome Crocodile Farm’ case involved the disclosure of ‘secret men’s
business’. A s.10 application by the Yaruwu Aboriginal community for
protection under ATSIHPA was granted by the Minister for a period of five
years. Subsequently this decision was overturned by the Federal Court in 1995.
Justice Carr found that “the decision making process failed to comply with the
requirements of procedural fairness” (Hancock, 1996: 12). The case was
appealed to the Full Bench of the Federal Court, which agreed in substance
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with the original findings. The judgement was quite explicit about the duty of
procedural fairness which required that the Minister:
…give parties ‘a proper opportunity to advance all legitimate arguments to avert a
decision that might profoundly affect their interests’… In the circumstances, this
required that the Minister disclose relevant details of the secret men’s business to the
respondents… (ibid)

These cases demonstrate that the decision making processes under ATSIHPA
might require that traditional secrets be divulged in order to follow the rules of
procedural fairness. However, in the case of Chapman v Tickner, Justice O’Loughlan
held that “procedural fairness did not require disclosure of confidential information
to persons who might be affected by the Minister’s decision.” (ibid). In this view,
his Honour judged that procedural fairness had been addressed through the
provision of public notification and consultation in the reporting process under
ATSIHPA. Under these circumstances, procedural fairness did not impose a duty
to disclose confidential information (ibid). This is also another example of the
Anglo-Australian interpretive system creating conflicting decisions, yet is not
framed as ‘fabrication’.

These cases also demonstrate that confidentiality of traditional secrets and restricted
knowledge are most at risk under the rules of procedural fairness. There is also
uncertainty regarding confidentiality, dependent on the circumstances. ‘Commercial
in confidence’ and ‘trade secrets’ are often protected as privileged information
(Currao, D., 2000)

and specifically protected under Freedom of Information

(FOI) legislation and the s.56 of the AHA. However traditional secrets and
restricted knowledge are not similarly protected. ‘Commercial in confidence’ and
‘trade secrets’ are often deemed undiscoverable because there is a risk of economic
detriment if they are disclosed. However there can also be an economic detriment
if traditional secrets are disclosed, either through the retribution of the Law,
which can be self imposing, or through the possible vandalisation of sacred sites
once their locations are made known, which may damage malaji sites and thus
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affect livelihood. There can be other detriments, such as punishment under
customary Law, which can be carried out irrespective of the circumstances of
disclosure, or by the belief that it may be imposed by the Law itself. These
detriments would appear to be of similar weight to the justification for privileging
‘commercial in confidence’ or ‘trade secrets’ information on the grounds of
economic detriment.

One important finding, which has ramifications for the way in which the duty of
procedural fairness is exercised in relation to Aboriginal heritage cases, was that
of Justice Brennan and Justice Deane in Kioa v West. It was stated that “in some
circumstances the content of [procedural fairness] may be diminished (even to
nothing) to avoid frustrating the purpose for which the power was conferred”
(ibid: 13). However, there is still an interpretive quality to this decision by the
use of the word ‘may’ and it is still dependent on circumstances.

Justice Elizabeth Evatt addressed the issue of ‘respecting customary restrictions on
information’ in her review of ATSIHPA in 1996, making a number of
recommendations that sought to strengthen protection. Evatt discusses the need
for protection in reference to the free practice of religion:
Maintaining the restrictions on knowledge associated with sacred areas, sites and
objects is critical to ensure that Aboriginal people are able to enjoy their fundamental
right to maintain and practice their religion. Requiring Aboriginal people to divulge
restricted information, and failing to protect it if it is revealed undermines Aboriginal
religious beliefs and practices. (1996: 4.7)

Evatt also notes the difficulties that non-Aboriginal people have in understanding
the need for protecting restricted information. Wootten (in Evatt) states that
there is a “‘cultural gulf’ between European and Aboriginal attitudes to the
acquisition and spreading of knowledge” (ibid: 4.3). This leads to a lack of
understanding and misinterpretation of the reasons for withholding information
about areas for as long as possible, often until development is well underway
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(ibid), due to the need to keep this information confidential to satisfy customary
Law (ibid: 4.5. Inferences of fabrication are all too common in these circumstances.
This has been a key factor in undermining the application of the AHA. Wootten
notes that:
Europeans find this approach to be very frustrating, and, because they do not
understand it, will claim that Aboriginal people find sites only after development
proposals have been announced. (ibid: 4.3)

Evatt made a number of recommendations — some of which are similar to my
own conclusions — that would ensure the respect and protection of restricted
information. I concur with these recommendations and have reframed them as
appropriate to the AHA. They include:
•

State, Territory and Commonwealth heritage protection laws should meet
standards for protecting restricted information.

•

Heritage protection laws should respect Aboriginal customary law restrictions
on the disclosure and use of information about Aboriginal heritage.

•

Procedures under heritage protection laws should minimise the amount of
information Aboriginal people need to give about significant areas or sites
to ensure protection and avoid injury or desecration.

•

The laws and related procedures must ensure that customary law restrictions
on information received for the purpose of administering heritage protection
law or received in related legal proceedings are respected and observed.

•

Heritage protection legislation should specifically provide that a claim for
public interest immunity may be made for restricted information.

•

Minimum standards for the States and Territories should include
confidentiality provisions to protect information provided in the course of
administering State and Territory heritage protection laws from disclosure
contrary to Aboriginal tradition, (without specific authorisation). Such laws
should prohibit any requirement to provide information where to do so
would be contrary to Aboriginal tradition. Such laws should provide for the
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protection of information which must not, according to Aboriginal tradition,
be disclosed to persons of one particular sex.
•

The Freedom of Information Act 1982 (Cth) should be amended to provide
that information about Aboriginal heritage provided for the purposes of the
Aboriginal and Torres Strait Islander Heritage Protection Act 1984 and that
is subject to customary law restrictions should be exempt from disclosure.

Hence, to ensure that procedural fairness doesn’t result in ‘natural injustice’,
amendments must be made to Aboriginal heritage and FOI legislation to ensure
it is treated as confidential information.

Recommendations
17.

That s.56 of the AHA be amended to include the disclosure of culturally
restricted material as an offence.

18.

That the penalty for such disclosure be substantially increased and both
individual and corporate penalties apply.

19.

That officers and Ministers of the Crown are not immune from prosecution
for offences regarding unauthorised disclosure of restricted information.

20.

Minimise the amount of information required as evidence for assessment of
Aboriginal heritage.

21.

That FOI legislation be amended to include an exemption for culturally
restricted information, similar to that of the exemption to ‘commercial in
confidence’ or ‘trade secrets’ material.

22.

That restricted information be exempt from discovery in legal proceedings
and be afforded public interest immunity.

23.

That any restricted information voluntarily tendered for evidence in
any circumstance is treated confidentially and with regard for any
gender restrictions.
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Chapter Two: From altruistic paternalism
to statutory mirage: the history of
Aboriginal heritage legislation in WA
Introduction
Indigenous heritage legislation has been under ongoing scrutiny for over 20
years, following its development and enactment across Australia in the 1960s
and 1970s. During this period, developing community attitudes to Australia’s
Indigenous peoples showed greater awareness of the value of their culture to
both Indigenous peoples and the broader community, and their rights under
United Nations human rights conventions and treaties.

One precursor of the trend to greater recognition of Indigenous peoples’ rights
was the 1967 Constitutional referendum, which removed discriminatory
references to 'aboriginal people' in s. 51(xxvi) and repealed s. 127 for its
exclusion of 'aboriginal natives' from any Australian census. The 1967
referendum recorded the highest referendum vote ever of 90.77 per cent
(National Archives of Australia, 2002: Fact Sheet 150) reflecting a significant
development in positive attitudes toward Indigenous peoples. The 1960s also
saw Commonwealth and State legislation giving Indigenous peoples full voting
rights (ibid.; AEC, n.d). However, at the same time Indigenous affairs were
treated somewhat paternalistically (Senior, 1995: 2) with the approach being
one of managing and protecting Indigenous peoples and their interests, rather
than a self deterministic approach.

Views on Indigenous heritage have been changing and modernising, moving from
paternalistic management to a more modern perception of Indigenous affairs, with
Indigenous peoples having an increasingly centralised and participatory role in
the management of their own interests. There has also been a growing recognition
and acceptance of the intrinsic value and importance of Indigenous cultural heritage
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and customary law to Indigenous peoples as an integral part of their well being,
identity and dignity.

In particular, Mabo(2) and the resultant Native Title Act 1993 (NTA) broke
new ground in the recognition of Indigenous peoples’ rights to land, heritage
and customary law. In the eleven years since the NTA came into operation,
significant progress has been made with respect to Indigenous land rights.
However, these rights have not always translated into positive action and, in
particular, Indigenous cultural heritage continues to remain threatened, as
protective legislation is both outdated in view of modern trends, as well as
being increasingly in conflict with the economic and political pressure from,
and preferential treatment of, non-Indigenous land use (HREOC, n.d.: 1) —
in particular mining, pastoral leases and development.

Aboriginal heritage legislation in Western Australia has undergone substantial
changes. The AHA was successfully amended in 1980 and 1995. There were a
number of other unsuccessful attempts, such as in 1990 and 1992. Each time
amendments have been proposed to the AHA it has been in response to a specific
situation which was politically difficult for the incumbent government. The effect
has been to water down the legislation and make it ineffectual in protecting
Aboriginal heritage.

Reviews of Indigenous heritage protection legislation were undertaken in Western
Australia and the Commonwealth in the mid 1990s. Dr Clive Senior was appointed
to conduct the review of the Aboriginal Heritage Act 1972 (WA) in 1995 as part
of the Court government's decision to initiate a comprehensive review of the Act,
resulting in 92 recommendations. Although the final report was not endorsed by
the Review working party, there was one clear consensus, the Act urgently required
change (Senior, 1995: i).
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The Hon. Elizabeth Evatt QC reviewed the Aboriginal and Torres Strait Islander
Heritage Protection Act 1984 (Cth) in 1996, making some 116 recommendations,
which were subsequently endorsed by ATSIC (2000:38). As a result of these
reviews it has become clear that Indigenous heritage legislation was failing its
primary purpose, the protection of Indigenous cultural heritage. The scope and
depth of the recommendations of both the Senior and Evatt reviews evidenced
the perception that the Western Australian and Commonwealth legislative systems
for Indigenous heritage had become fundamentally flawed.

More recently, a complete overhaul of Indigenous heritage legislation took place
in Queensland in 2003, with the resultant repeal of the Cultural Records Act
1987 and the introduction of two new Acts, the Aboriginal Cultural Heritage Act
2003 and the Torres Strait Islander Cultural Heritage Act 2003. Both of these
Acts specifically provide blanket protection for Indigenous heritage, recognise the
fundamental right of Indigenous people to manage their cultural heritage and
establish a cultural heritage duty of care (Travers, 2004: 2). As such they are well
in advance of Western Australian and Commonwealth Indigenous heritage
legislation in protecting Indigenous heritage and meeting Australia's human rights
and treaty obligations.

Little has changed in Western Australia since the Senior and Evatt reviews. As
economic and political pressures of mining, pastoral activity and development
continue to increase, and the recognition of the intrinsic value of Indigenous
heritage to Indigenous people and the community as a whole is also growing
momentum, the climate for conflicts over whose rights should prevail is intensifying.

The focus of this chapter is to undertake a study of how the Act changed from
its original principles of protection and preservation to a ‘statutory mirage’, where
protection is often sought but rarely attainable and the interests of non-Aboriginal
land uses ultimately prevail. This term was used in Bropho v. Tickner & Anor
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(Federal Court of Australia, 1992; Senior, 1995: 217) and describes statutory
principles are conditional, equivocal or discretionary and thus open to abuse. In
discussing the ‘effectiveness’ of ATSIHPA, Justice Wilcox states “[i]t is not to be
supposed that Parliament intended that the protection of the Commonwealth Act
[ATSIHPA] should be denied by a statutory mirage” (at 41).

In this study I will first outline the original principles and purposes of the Act
as it was debated in 1972 and then go on to discuss the deterioration of
mechanisms for the protection of Aboriginal heritage in response to challenges,
predominantly from the mining industry, after the ‘Noonkanbah situation’. I
will look at how those challenges were addressed legislatively and review the
administrative implementation of the Act. Lastly, I will propose that the end
result of the changes to the Act is that it has paradoxically become a legislative
instrument by which developers are highly likely to gain government consent
to desecrate Aboriginal sites .

Analysis of the original purposes of the
1972 Act
“The Bill before the House has been designed to provide a means to protect and
preserve Aboriginal sites by creating an appropriate authority with adequate powers
to enable it to fulfil its purpose.” (Western Australia Hansard, 1972: 472, 1551)

The Tonkin Labor Government
Introduction
The Aboriginal Heritage Bill 1972 was introduced by the Tonkin Labor Government
into the Western Australian Legislative Council in April 1972 and into the
Legislative Council in May 1972. The opening paragraph of the Second Reading
speeches in both Houses states that:
The preservation of sites and objects of Aboriginal origin is now recognised throughout
Australia as an important aspect of providing Aboriginal citizens with the social
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environment that they need when they still retain partly or wholly their traditional
religious beliefs. These sites, whether they are sacred or otherwise culturally significant,
are regarded by Aborigines as being of supreme importance and connected with their
traditions concerning the history of the land and its people. They are also of great
significance in religious practices. (Western Australia Hansard, 1972: 471, 1550)

The need for legislated protection became increasingly obvious throughout the
decade of the mining boom, the 1960s. During this period it had become difficult
to ensure the protection of Aboriginal heritage without adequate legislation. This
was causing considerable concern in both the community and governments. Up
until that point the isolation of the sites was sufficient to protect them, however
extensive mining exploration during this decade, in addition to intensive
agricultural and pastoral development, revealed sites and objects which were
formerly hidden. As a consequence of these activities, there was improved access
to even the most remote parts of Western Australia, making them even more
vulnerable (ibid: 472, 1550–1).

History of the drafting of the AHA
Fears of the increasing destruction of Aboriginal heritage had been expressed in
a submission to all State governments by the Australian Institute of Aboriginal
Studies in Canberra in the early 1960s. As a result, in 1962 a panel of five
members was appointed by the Western Australian Minister for Native Welfare
“to advise the Government on the preservation of Aboriginal sites and relics”
(ibid: 472, 1551). The panel’s recommendations resulted in the preservation of
many Aboriginal heritage sites which were previously in danger of desecration. It
was said that the panel had operated without legislation, it was said, largely as a
result of the goodwill of many major mining companies and landholders. These
companies had gone to great lengths to avoid the destruction of sites and the
alienation of public opinion. Unfortunately, experience showed that this responsible
attitude was not shared by all people and, with sites becoming more accessible,
“wanton damage and despoliation” was occurring (ibid).

46

The Aboriginal Heritage Act 1972: Report by Tracy Chaloner

Western Australia was the last State to introduce Aboriginal heritage protection
legislation (ibid: 472, 1550). The legislation was introduced in response to the
increasingly positive attitude throughout Australia toward Indigenous peoples’
rights and, as previously discussed, in recognition of the increasing likelihood of
sites and objects being destroyed as a result of the increase in development activity.

The purpose of the AHA
In the Second Reading debates the Government made it very clear that the
preservation of Aboriginal heritage was both in the best interests of the general
community and the State’s Aboriginal peoples (ibid). It was not an option, it was
“a matter of prime concern when a Government is planning for Aboriginal
advancement” (ibid). They both clearly articulated the growing threat to Aboriginal
heritage from developers such as miners and pastoral leaseholders. All members of
the Government who spoke to the Bill were clearly very passionate in their desire
to protect Aboriginal heritage primarily for Aboriginal peoples, both for the benefit
to Aboriginal peoples as well as the broader general community of which they are
a part.

The Bill sought to create an authority with adequate powers to fulfil its purpose
of the protection and preservation of Aboriginal heritage, including both sites
and objects. This authority was to do its work through the Western Australian
Museum, which had provided staff and services to the advisory panel for ten
years. As such it was considered to be in an excellent position to continue its
work of preserving and protecting Aboriginal heritage (ibid: 472, 1551).

Protection of Aboriginal heritage and duty of care
The Minister had the responsibility to “record all places of sacred and ceremonial
significance and evaluate their importance with a view to their preservation and
protection” (s.10)(1)) (ibid). She or he also had the responsibility to preserve
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Aboriginal material wherever it may be located (s.10(2)) (ibid). Under s. 12, the
Trustees of the Museum were responsible for the proper care and protection of
places and objects to which the Act would apply.

Section 7 provided that the Act was not construed “so as to take away or
restrict any right or interest held or enjoyed in respect to any place or object
to which this Act applies…” ensuring that people of Aboriginal descent living
according to customary law retained their rights and interest in their heritage.
Additionally they were not required to disclose restricted information which
would be a breach of customary Law. Section 8 guaranteed Aboriginal peoples
living subject to Aboriginal customary law a right of access to any objects or
sites under the custody or control of the Trustees. Section 9 allowed the Trustees
to authorise relevant Aboriginal person/s connected to a place or object
(‘traditional custodians’) to exercise any of the Trustees powers or duties under
the Act that they determine.

The criteria for evaluating the importance of places and objects, defined in ss. 5
and 6, was similarly clear and very broad in its application:
In evaluating the importance of places and objects, the committee must have regard
for existing or former use or significance attributing under the relevant Aboriginal
custom, tradition, historical association, or sentiment. Other criteria include potential
anthropological, archeological, or ethnographical interest and aesthetic values.
Associated sacred beliefs and ritual or ceremonial use is to be the primary consideration
when evaluating sites. [my emphasis] (ibid: 473, 1551)

The evaluation process also implies that Aboriginal heritage is important both for
Aboriginal peoples as well as the general community, but in differing ways — as
both a living culture and to preserve the history and heritage of the State.

Of great significance was the fact that the Act would apply to “any place” which
was connected to Aboriginal peoples’ traditional life, past or present; “any place”
of importance and special significance to persons of Aboriginal descent; “any
place” where objects were stored; and “any place” that the Trustees felt was important
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[my emphasis] (ibid). This meant that the Act would give blanket protection for
Western Australia’s Aboriginal heritage, irrespective of whether a site was evaluated
and registered or not.

Read together, ss. 5 to 10 and 12 imply that Aboriginal heritage was to be
preserved and protected so that it could continue to be used by Aboriginal
peoples, that their customary Law was to be respected and that powers and
duties of the Trustees could be delegated to ‘traditional custodians’. Evaluation
processes included both living use and recording the history and heritage of
the State. There was no conflict implied between protecting Aboriginal heritage
for Aboriginal peoples and doing so in ‘the general interest of the community’.
Hence those who drafted the legislation didn’t appear to find it necessity to
explicitly draw the connection between these two interests in the long title,
or throughout the AHA where there is a public interest test.

The Trustees of the Western Australian Museum
The administration of the Act was to be done by the Museum’s Trustees “[s]ubject
to the Minister” and “to have regard for recommendations of the Aboriginal
Cultural Material Committee” (ACMC) however they were not bound by these
recommendations. The ACMC was to be comprised of ex-officio members and
people with expertise in the field of Aboriginal heritage. These were to include
a specialist anthropologist and a number of other appointed members having
expertise in the recognition and evaluation of the cultural significance of matters
brought before the committee.

Only two options were open to the Trustees in the event that a s. 18 application
was lodged to use the land in a way which might be contrary to the Act, that is,
use which might result in damage to Aboriginal heritage places or objects. These
were either to recommend protection under ss. 19 or 20, or to give consent for the
use of the land (s. 18(2)). Given that the responsibility of the Trustees was the
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protection and proper care of “all places and objects” [my emphasis] to which the
Act applies (s. 12), with Ministerial responsibilities relating to recording Aboriginal
heritage and allocating resources for its protection and preservation (s. 10), the
implied intention was that there should have been very little leeway under the
Act for the destruction of an Aboriginal heritage site or object.

However, final discretion was left to the Governor by Order in Council (ss. 19
and 20) which, for all intents and purposes, was the State Cabinet. This meant
that any decisions against the recommendations of the Trustees should have been
subject to scrutiny by the Parliament. However, the events of 1978–1980 in the
Noonkanbah Station matter were to tell a different story — one of a government
determined to drill for oil at any price, including that of destroying significant
Aboriginal heritage sites, by directing the Trustees under s. 11(2) to reverse their
recommendation for protection, and consent to drilling. This will be discussed in
the next section.

Protection and development: strengths and weaknesses in
the AHA
The Tonkin Government addressed the concerns of the Leader of the Opposition
with respect to the degree to which the legislation would be pressed to the detriment
of, for example, a large mining operation “in full swing” [my emphasis] (ibid:
1338). The Government also addressed the Opposition’s concerns of costly delays,
which were claimed to be against the better interests of the State, by reassuring
the House:
…that the Bill does not provide for the preservation of Aboriginal Heritage only. It
also contains what I believe are ample provisions to ensure that the authorities
charged with its operation will act with discretion…
In addition, and most importantly, the Minister has, under clause 11, powers to
direct the trustees in the exercise of any function under the Act. This should provide
ample assurance to the House that the Minister is able to ensure that dedicated
people do not become over zealous in the exercise of the powers given to them.
(ibid: 1339)

The Aboriginal Heritage Act 1972: Report by Tracy Chaloner

50

Hence it was intended that there was a check on the abuse of the power of
the Trustees. Unfortunately no such check existed for the Minister. This implies
that there was trust in Ministerial integrity, which is likely to be a sign of the
times in which the Bill was drafted.

Placed in context, the phrase “that the Bill does not provide for the preservation
of Aboriginal Heritage only” does not imply that there are competing interests
between the protection of Aboriginal heritage and the general interests of the
community, or that the Act can be used to consent to destroying Aboriginal
heritage. The statement following on from the first paragraph in the previous
quote clarifies its position:
For example, the Bill contains, in clause 22, provision for compensation to owners.
Moreover, through clause 18 a local court is empowered to award such reasonable
sums as may be determined in respect of the expenses incurred by a complainant
where the trustees have failed to act with due diligence, or have been unreasonable
with regard to the general interest of the community. (ibid)

In my view, it is clear from this statement that when the protection of Aboriginal
heritage caused a detriment to an affected party, it was expected that just
compensation would be payable. These measures do not suggest that development
should prevail over Aboriginal heritage but that in the protection of Aboriginal
heritage due care and diligence needed to be exercised with respect to all parties
affected. If owners of land were economically affected by the requirement of the
Act to protect Aboriginal heritage, then monetary compensation should be paid.

Unfortunately the Government was less clear about what it meant by “unreasonable
with regard to the general interest of the community”. It could have meant a
circumstance where the Trustees failed to protect Aboriginal heritage as much as
it could mean that the general interest of the community conflicts with protecting
Aboriginal heritage. However, as I have previously argued,

in my view the
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Government made it clear that the protection of Aboriginal heritage was in the
general interest of the community.

The Government’s desire to assuage the Opposition’s concerns about the AHA’s
impact on development introduced some contradictory and conflicting aspects
into the legislation, which introduced ‘weaknesses’. These ‘weaknesses’ took the
form of powers to overrule decisions. In 1980, during the Noonkanbah conflict,
one of these ‘weaknesses’ was exploited to subvert the purpose of the Act, as will
be discussed later in this chapter.

The Government assured the House that the powers of the Minister under s.
11(2) to direct the Trustees in the exercise of any function under the Act should
provide ample assurance “that dedicated people do not become over zealous in the
exercise of the powers given them through the Bill, or cause unreasonable delay.”
(ibid). Interestingly, it was the Liberal Opposition who saw how this section could
be abused (and ironically eventually it would be abused by a Liberal Government):
It is possible that clause 11(2) to which I referred earlier gives the Minister
power to say, “Get on with it quick and lively; do the job; change your
recommendation.” I have no doubt that the Minister will have a look at this
matter I have raised. (ibid: 834)

Unfortunately it slipped the Minister’s attention, or the warning was ignored, and
the section was left in the Act as it was originally introduced.

Section 21 allows for an aggrieved person to object to the Minister for a site to
be declared a protected area and then the Minister could direct the Trustees to
consider those representations and report to the Governor-in-Council.. This was
to ensure “that decisions in cases of conflict are to be made by the Government
in full light of opposing views.” (ibid: 1338–9).

The Government believed that conflicts would be avoided if persons and
organisations took Aboriginal heritage matters into account, and consulted the
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proper people, in the planning stages. They only saw room for conflict in
development that might be underway when the Act was enforced and did not
anticipate many problems because they were told:
that major developers in this State have already established good liaison with the
Museum in recent years. Already, advice has been given in numbers of cases… There
had been no conflict at these places and the Museum has found the organisations
concerned most cooperative and anxious to preserve the Aboriginal heritage wherever
possible. (ibid: 1339)

The Government also expressed the hope that any conflicts that did arise between
protection and development would be shortlived (ibid: 1389), which would explain
why the Government decided to insert these sections into the Act. In addition,
recourse was to the Governor-in-Council, so while the Tonkin Labor Government
was still in office these sections were unlikely to cause any problems. Given that
they believed that any conflicts would be shortlived, it is likely that the
Government felt that they would be redundant over time, and possibly within
their term of government. As previously discussed, given the period the Bill was
introduced, it would also appear that there was a high regard for the integrity of
Ministers, hence at that time there was no reason to believe that this would
change.

Another weakness in the AHA was the provision under s. 18 for an appeal by
the landowner if a request for consent for land use had been denied, or under
s. 21 if a person is aggrieved that a site had become protected. There were no
consequential appeal rights for Aboriginal peoples if consent was granted. The
Government may have believed that the purpose and principles of the Act, in
addition to the duties of care of the Trustees and Minister under the Act,
would be enough to ensure protection all Aboriginal heritage sites. As such,
the Trustees and Minister were acting on behalf of the Aboriginal people,
which meant that there was no need for the right of appeal by Aboriginal
people. The guardianship of Aboriginal rights and interests was in their care.
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However paternalistic this approach now appears, the intention of the
Government was well meaning Aboriginal peoples should have been justified
in thinking that the Trustees and the Minister would exercise their authority
under the Act within the spirit of the legislation.

These problems with the legislation were to become a central issue in the
Noonkanbah Station conflict, which led to the first set of amendments to the Act
in 1980, amendments which, in spite of government claims to the contrary, did
nothing to enhance protection of Aboriginal heritage. Thus the lack of appeal
rights for Aboriginal peoples became problematic at times when the Trustees and/
or Minister did not exercise their functions under the Act dutifully. The lack of
appeal rights for Aboriginal peoples is still in the Act to the present day and is
the subject of claims that the Act is racist. These matters will be discussed later
in the report.

In my opinion, neither the Tonkin Government nor the Aboriginal peoples
anticipated that a Minister would use s. 11(2) to direct the Trustees to abrogate
their duty of care, which was to preserve and protect Aboriginal heritage, as
happened in the Noonkanbah situation. It was placed in the Act to ensure that
due diligence was exercised and that powers under the Act were checked. There
were many safeguards under the Act to ensure that it was administered appropriately,
however these safeguards failed to ensure that it was administered appropriately
within the spirit of the legislation, that is, to protect and preserve Aboriginal
heritage, due to the ‘weaknesses’ which were introduced.

Aboriginal Cultural Material Committee
The Aboriginal Cultural Material Committee was introduced in s.28 to act in an
advisory capacity to the Trustees. The membership of the ACMC was to consist
of both appointed members and ex-officio members and was to have “special
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knowledge, experience or responsibility which in the opinion of the Trustees will
assist the Committee in relation to the recognition and evaluation of the cultural
significance of matters coming before the Committee…”. Section 39 sets out the
functions of the Committee, which was primarily to act as an authoritative body
on Aboriginal heritage — conducting evaluation, recording, preservation and
management of places, objects and lore — and to advise the Minister and Trustees.
They could also be delegated an administrative role by the Minister.

Enforcement and penalties
Part VII of the Act contained the enforcement provisions of the Act. These
sections gave wide ranging powers to the Trustees to enter any premises, except
a private dwelling, to examine any Aboriginal site or any place or object. Honorary
wardens could be appointed by the Trustees and prescribed powers. Section 56
made it an offence to disclose any information given under the Act, including
trade secrets and information in regard to mining or prospecting. However there
was no provision to protect restricted information given by Aboriginal peoples
assisting with the identification of sites and objects. The lack of a confidentiality
provision in the AHA for restricted information has led to problems with the
availability of information regarding sites and objects, and fears that information
will not remain confidential which would breach customary Law, a very serious
matter liable to harsh penalties.

Section 58 was the most significant enforcement section as it provided for
extensive penalties, which demonstrated the seriousness with which the Act
should be administered and enforced. This section enabled a court to “order
the suspension or forfeiture of any right, title or interest” held by a person
convicted of an offence under the Act who had committed the offence
“knowingly, with the purpose of gain and with the intent to defeat the purposes
of the Act”. It was clear that there was a general bipartisan agreement in the
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Legislative Assembly that offences under the Act of this nature were very
serious and should be penalised as such, as this clause was passed without
discussion or dissent (ibid: 1253, 2975). In the Legislative Council debate, the
Opposition stated that as the offences were serious, there were arguments for
solid penalties in light of the fact that Aboriginal materials may be difficult
to obtain but easy to destroy. The Government was also aware of the difficulties
in policing remote sites in a State as vast as Western Australia, hence there
was need of a penalty which would act as a deterrent for people such as miners
and pastoralists who stood to gain substantially from destroying Aboriginal
heritage sites if they were in the way of development.

Conclusion
Much of the remainder of the Act is generally administrative in nature, or
supportive of the above mentioned sections, and has had little bearing on how the
Act has been implemented and subsequently amended.

This section would not be complete without including examples of the depth of
feeling, expressed bipartisanly, on the need to protect and preserve Aboriginal
heritage. Much of it is paternalistic but in my view it doesn’t detract from the
underlying sentiments being expressed. This is very important in light of later
debates and conflicts over the original purpose and principles of the Act and how
it was subsequently interpreted and amended. The speeches are printed in the
order they were given.

Mr Harman (Tonkin Labor Government):
I, too, support the legislation. Indeed, I have waited patiently for four years for the
legislation to be introduced and finally passed by Parliament… My patience has been
rewarded after four years: but let us consider the plight of the Aborigines and how
long they have waited for this legislation…
I do not think our responsibility should end merely with the passing of this
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legislation. I believe and I have argued for some time that one of the factors
which inhibited the acceptance of the Aborigines by the community in this
State was the lack of knowledge and lack of understanding of the law, culture,
and traditions of our Aborigines. The preservation of sacred and ceremonial
sites and the recording and evaluation of the sites are means by which we can
disseminate to the public the culture, traditions, and law of the Aborigines.
When we reflect on it, we find it is a very interesting and fascinating law …
Too often Aborigines are portrayed as lazy, irresponsible people. Too infrequently
do we learn of their culture and traditions and the reasons which motivate their
conduct, which seems to be inconsistent with our own. I am very appreciative that
Parliament now recognises in this legal manner the importance Aborigines have
placed on the land features in Western Australia and on many of their objects. I
believe that the passage of this legislation will tend to break down any uncertainties
and ill feeling which may exist between Aborigines and the Government, whether
it be this Government or any other Government. I hope the day is not too distant
when some of the more important sacred ceremonial sites now recognised only by
the Aborigines will become the common heritage of the people of Western Australia
(ibid: 2969).

Mr Ridge (Liberal Opposition):
Frankly, I do not know of very many things we have done that could give the
Aboriginal people any cause to be proud of their colour, their life style, their traditions
or anything else. On the contrary, I believe we have been pushing these people. We
have been completely intolerant of their ways and have insisted that our way was
right, thus forcing the Aboriginal people into trying to accept something for which
they are not ready. If we are to mix in harmony with the Aboriginal people, both
races must be tolerant of each other and accept each other’s habits and customs. I
consider that at the present time both the Aboriginal people and the European
people in Western Australia are a long way from understanding each other’s ways
(ibid: 2969).

Mr T. D. Evans (Tonkin Labor Government—Attorney-General)
The debate in this Chamber will be noted for the profound sincerity, the
very keen enthusiasm, and the deep interest displayed by the three members
who participated in it…
This brings me to the point that recently whilst opening a conference relating to
material culture and rock art of Aborigines, the Federal Minister for Aborigines,
amongst other things, invited the State of Western Australia to commit within five
years a programme to locate and protect all Aboriginal sites [my emphasis]…
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I would like to add that we in this Parliament in 1972 have acknowledged and
have recorded the wealth of the traditions, customs, and beliefs of our Aboriginal
people, and also the importance and the significance of the tribal objects collected
by them. I would hope that, whilst these should be preserved and maintained for
posterity, I may be forgiven for believing that our own Australian heritage will be
enriched in the eyes of the cultural world by the marriage we will perfect by the
passage of this legislation whereby Aboriginal heritage will find its rightful place in
our own greater Australian heritage (ibid: 2971).

This section gave an overview of the Government’s agenda in introducing the
Aboriginal Heritage Bill 1972. Next I will turn to the Liberal Opposition’s
interpretation and debate, as it has some bearing on how subsequent Liberal
governments have administered the Act.

The Liberal Opposition
Although the Liberal Opposition supported the Bill and its principles, some Liberal
Opposition Members expressed different interpretations of the purpose of the Bill
to those of their Labor colleagues.

The Hon. G. C MacKinnon stated that the Bill “differed markedly from other
Bills dealing with Aborigines” and that “this measure is in fact a Bill relating to
the Museum, purely and simply.”. He goes on to state that the Bill “will extend
the power and authority of the Museum” and that “the reference to Aborigines is,
in the main, purely ancillary to the original purpose of the Bill”. He then comes
to his interpretation of the purpose of the Bill:
The general purpose of the Bill is to empower the Museum to collect Aboriginal
artefacts and the like, to keep them in safe keeping, to catalogue them, and, in short,
to protect our pre-history heritage… These artefacts are, of course, of great interest
to anthropologists and the like because the Australian Aboriginal was a primitive
person technologically… This Bill allows the Museum to set aside certain areas of
the country which contain burial sites, cave drawings, or areas where skeletal materials
have been located. There are many reasons for this but the main one is the collection,
collation, and cataloguing of material for scientific study… It contains definitions,
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and a person of Aboriginal descent means any person wholly or partly descended
from the original inhabitants of Australia… However, this definition does not have
the same connotation in this context because the Bill concerns artifacts and areas
of land rather than the Aboriginal people. [my emphasis] (ibid: 831).

Mr MacKinnon in his interpretation neatly excised the Aboriginal peoples and
the protection and preservation of their heritage as a central focus of the Bill,
replacing them with concerns for the scientific study of the prehistory of the
European occupation of Australia and its value as a Museum collection. He
subsumes Aboriginal heritage into the greater European Australian heritage and
places its importance in relation to “our” heritage. He has overlooked the provisions
of s. 7 and 8, which embeds Aboriginal peoples’ rights under the AHA, specifically
with respect to the practice of their traditions and access to sites and objects. He
also expresses concerns that in exercising their function as he interprets it, the
Museum may become “overenthusiastic” and that their cause might override the
rights of other people. In my view, by this he means the general public’s property
rights (ibid).

Mr MacKinnon goes on to state that the artifacts have no intrinsic value, by
which he means monetary value in the materials which comprise the artifacts,
unlike the gold and rubied artefacts of ancient Egypt (ibid: 830–1), although he
acknowledges the value to Aboriginal peoples. Interestingly, he shows some concern
for the fact that Aboriginal people care about their “traditional sacred grounds
and emblems” and praises the inclusion of s. 8, which makes places and objects
available for traditional use, as a key clause of the Bill (ibid: 832). This is somewhat
contradictory to his earlier statements as this section, in addition to s. 7, specifically
relates to the rights of Aboriginal peoples under the Act.

He clearly sees the rights of European Australians prevailing over the rights of
Aboriginal peoples if there is any conflict (ibid). He misinterprets the duty of care
of the Trustees in s. 12 by stating that it relates to “all the exhibits” when in fact
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the section states “places and objects to which this Act applies”. He also appears
to have ignored the intent of the Bill as expressed by the Government in its
Second Reading speeches.

Mr Ridge expressed similar views, claiming that the AHA would establish the
principle that Aboriginal traditions are worthy of recording as a means of
“engendering self-respect in Aboriginal people by encouraging them to be proud
of their own life style and tradition” (ibid: 2969). He goes on to state that by
recording and collecting Aboriginal heritage and assessing its value that a lot
would be learnt about the Aboriginal people. He claims that the AHA will not
confer any rights on any individuals, “whether they be Aborigines or Europeans”
(ibid: 2970) and that the “Bill empowers the Museum but does not prevent
Aborigines maintaining their traditional and ceremonial customs” (ibid).

These statements of Mr MacKinnon and Mr Ridge demonstrate that their interest
in the protection of Aboriginal heritage appears to be predominantly for its museum
and educational value to European Australians and not as a living culture. This
interpretation of the AHA was in the minority of views expressed at the time of
the debates, however it has had serious ramifications for later interpretations and
actions under the Act.

Conclusion
It is clear that the original intent of the Aboriginal Heritage Act 1972 was to
enact a strong piece of legislation to protect Western Australia's Aboriginal heritage
for Aboriginal peoples and the community as a whole. Authority was given under
the Act to ensure that this would be effected. The safeguards within the Act were
to place checks on the exercise of power by the Trustees or ACMC, in case
"dedicated people" became "over zealous" in exercising their authority, and to
provide appropriate compensation if the exercise of the Act caused any economic
loss to landowners.
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It is obvious from the array of evidence presented in defence of protecting
Aboriginal heritage that these safeguards were not intended to be used to subvert
the purpose of the Act, as was later to occur in the Noonkanbah conflict.

The decision making processes were separated —

evaluation of sites and

recommendations for protection were done by experts and the political decisions
were made by the Governor-in-Council. The Minister had a role but this was
largely administrative. It was also hoped that in the fullness of time conflicts
would not occur as consultation and provision for the protection of Aboriginal
heritage would occur in the planning phases of any development, before substantial
investment had been made.

Bipartisan consensus support for the Bill, in addition to a good working relationship
between the Museum and major developers led all parties to believe that the Act they
were passing would be the start of a period of greater understanding, awareness and
appreciation of the Aboriginal peoples of Western Australia, their culture, traditions
and heritage. As I will argue throughout this report, these aspirations did not become
a reality.

Noonkanbah, Sir Charles Court and the
1980 amendments — an example is made,
a precedent set
The Government is taking the privileges from people who have nothing but their
sacred sites and their religion. This Government has taken so much from the
Aboriginals that it is not even prepared to leave them their dreams. (Mr Pearce,
Labor Member for Gosnells in Western Australia Hansard, 1980: 1174)

Introduction
The late 1970s and early 1980s was a time of immense turmoil for Aboriginal
affairs in Western Australia. The mining boom and race to gain ground for mineral
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exploration was at its height in the Kimberley region in 1978 (Hawke and
Gallagher, 1989: 21), a region which was also the country of many Aboriginal
peoples. This created conflict between Aboriginal peoples and the Government
over which use of the land would prevail — the protection of Aboriginal sites and
objects as legislated under the AHA or the interests of developers and landowners
whose rights were protected under the Mining Act 1978 and the Land Act 1933
(now the Land Administration Act 1997).

This struggle is epitomised by the events of ‘the Noonkanbah conflict’, which
became both nationally and internationally infamous as a test case on Aboriginal
rights. This conflict resulted in the subversion of the spirit and purpose of the
AHA and gave rise to subsequent amendments.

The Government claimed that the Act had been subverted by losing its original
purpose and by being used by some sections of the community “for political purposes
to further their claims for land and mineral rights” (Western Australia Hansard,
1980: 839). The Opposition claimed that the Government had subverted the Act
by using the ministerial power of direction under s. 11(2) to get the Museum to
agree to a whole range of propositions that it would not agree to if left to itself.
They claimed that this was done in such a way as to subvert the whole legislation,
rendering it valueless (ibid: 1158). In the amendment debate, the Opposition
spoke with some regret:
We are not suggesting that successive Ministers for Cultural Affairs who have
directed the Museum Trustees to allow mining on a sacred site at Noonkanbah
have acted illegally in the strictest sense: but it would have to be said that they
have certainly acted contrary to the spirit of the Aboriginal Heritage Act, 1972.
They have acted contrary to the spirit of that Act and, to a large extent, contrary
to the strict wording of the law. We do not deny, nevertheless, that the Parliament
in 1972 added that clause in the Labor Government draft. By doing so, the
Labor Government sowed the seeds of destruction of its own legislation. (Western
Australia Hansard, 1980: 1159)

The sentiment expressed in this quote resonates throughout this whole chapter.
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The Government claimed the amendments would strengthen Aboriginal rights
and streamline the decision making processes (ibid, 1980: 840) but the Opposition
claimed they were racist and a ploy to give de facto rights to mining companies
over Aboriginals (ibid: 1158, 1360). In fact the Opposition had introduced their
own amendments to the Act, however the Government used its numbers to suspend
Standing Orders, introduce Bills without notice, and block debate on the
Opposition’s Aboriginal Heritage Amendments Bill (No.1) (ibid: 552, 1159). As
such, the Opposition could only introduce their Bill piecemeal throughout the
debate on the Government’s Aboriginal Heritage Amendments Bill (No.2).

After lengthy and heated debate, with continuous objection by the Opposition,
the Government’s amendments were adopted without alteration. Dr Clive
Senior, who completed a review of the Act in 1995 at the request of the
second Court government, stated:
Although the 1980 amendments were not lengthy, they did effect some philosophical
changes in the way the Act operated… The effect of these changes was to narrow
the definition of an Aboriginal site, particularly by imposing a requirement of
‘importance and significance’. This has been criticised on the basis that assessments
of importance and significance are ethnocentric, because they are required to be
made by the Trustees and, in the final analysis, by the Minister and will often be
made in the context of a proposed alternative non-Aboriginal use of an Aboriginal
site (Senior, 1995: 15–6).

The following sections give a detailed overview of the Noonkanbah conflict, the
debate on the amendments and an analysis of the changes that were effected by
the amendments. This examination is important, as it presents the framework by
which successive governments have progressively morphed the AHA into a
checklist for developers to follow so that they cannot be charged with desecrating
Aboriginal sites, since they have Ministerial consent to do so. I will demonstrate
that even the original AHA was not effective in protecting Aboriginal heritage
when there were conflicting uses of the land and when the government of the day
did not act in good faith. I will also demonstrate that, in spite of Government
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protestations to the contrary, the Act was changed in order to legislate actions
which had been effected through the subversion of the Act, actions which
ultimately enabled mining interests to prevail over Aboriginal interests.

The Noonkanbah Conflict
In August 1976 the Commonwealth Government purchased the Noonkanbah
Pastoral Lease for the Yungngora Community as part of a new and bolder policy
response to Aboriginal affairs (Hawke and Gallagher, 1989: 20). In a joint article
published in The West Australian, written by the Federal Minister for Aboriginal
Affairs Senator Chaney and Mr Viner, they stated that the property was purchased
“to help the community re-establish itself socially and economically and to meet
its traditional and cultural needs.” [my emphasis] (Western Australia Hansard, 1980:
1363). In the preceding five years the Yungngora people — after walking off
Noonkanbah Station in 1971 in protest of poor wages and conditions (Australian
Museum, 2004) —became fringe dwellers in the slums of Fitzroy Crossing. The
purchase of Noonkanbah was for them an acknowledgement of the legitimacy of
their right to country, to return home to the country of their ancestors, but most
importantly to return to the country of their spirituality and their dreams (Hawke
and Gallagher, 1989: 20). This is an important point to note in light of the
following events.

The Community made great strides toward independence. Community management
structures were in place, the pastoral property was on the way to being re-established
after being virtually derelict, and the Community School was getting off the
ground (ibid: 20–1). This was happening concurrently with other Aboriginal peoples
in the Kimberley and the Northern Territory, as the Commonwealth’s purchasing
policies and the new Land Rights legislation in the Territory took effect (ibid:
21). This was a time of great hope and optimism for Aboriginal peoples.
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However by 1978 this optimism was tempered by confusion as mining development
companies entered the property uninvited to work their leases. The property had
some 500 mining leases, mostly held by CRA and an oil exploration permit
(Exploration Permit 97), was held by a consortium led by Amax Iron Ore (ibid:
21). It was granted only one week before the official hand over of the station to
the new company, headed by the State’s Aboriginal Lands Trust (ALT) and a
couple of weeks after the Community had moved back onto the Station (ibid:
104). This lease must have been of great interest to the Government that it
ensured it was granted just prior to the transfer of ownership.

The Community was not versed in the technicalities of the Mining Act, the
Land Act or of the unfettered rights of mining companies to enter and work
on the station. Their experience was that pastoralists were the “lord of all they
surveyed” and so in their eyes the entrance of the miners was not right (ibid).
As such, they called the Aboriginal Legal Service (ALS) in June of 1978 and
gave instructions to take any legal steps available to them in an attempt to
halt the mining activity. The only possibility was to object to the recent
pegging of 95 claims held by CRA, granted between May and June, as all the
other claims were already finalised. This objection came before the Mining
Warden as a test case in November 1978 (ibid).

Magistrate David McCann, the Mining Warden, heard the case over two days.
While he rejected the objections on social grounds, or the effects on pastoral
enterprise, he did agree to hear arguments relating to claims that sacred sites may
be damaged. Anthropologist Kingsley Palmer had undertaken a 15 day site survey
of the CRA claims in August and gave evidence on the general nature of Aboriginal
religion and connection to land, as well as specific details of sacred sites he had
mapped in the claim area (ibid: 22). Hawke writes:
In his written judgement McCann said of Palmer’s evidence:
Some few sites were located within the areas which were the subject of claims by
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the Applicant Company. Some additional sites were adjacent to areas claimed
and Mr Palmer states that those areas claimed were within the sphere of influence
of those sites.
McCann also commented that as Palmer’s evidence proceeded it became apparent
that his information on features and sites was incomplete after a study of only
fifteen days, and said:
…it would appear that a much longer and more thorough period of research
is necessary to allow matters to be established with certainty. [emphasis in
original] (ibid)

In the final recommendation, Magistrate McCann stated that no mining should
take place on two claims until action had been taken under the AHA to identify,
and if necessary to protect, those places and objects within the claim area. The
rest of the claims were recommended to be unconditionally approved (ibid). This
was the first step on a long path that the Community took to protect their
heritage from the ravages of mining and oil exploration. Through the process,
they gained an appreciation of the fact that white law was not on their side and
that non-Aboriginal use of the land would prevail over their rights (ibid: 23).

Magistrate McCann also sounded a prophetic warning in his judgement:
I have written at some length rather than summarily dismiss the matters raised by
the Objectors. It would be insensitive not to recognise the sincere and deep interest
of these Aboriginal people in the land they see as theirs. It is clear that they are
worried and, to a degree, feel threatened by the mining development in the area.
This concern and worry has manifested itself in the objections made to these claims.
It is a matter of comfort that this manifestation has taken a lawful, as distinct from
an illegal and hostile, form.
If only as a matter of self-interest, the Government, the Mining Companies and
the community at large would do well to look at the issues raised in these proceedings
and take positive steps to attempt to abate the concern expressed by the Aboriginal
people (ibid).

The warning was not only not heeded, the exact opposite occurred as the
Government engaged in a battle of wills with the Community across a period of
two more years. This was to commence only six months after Magistrate McCann’s
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warning and to culminate in the amendments to the Act and tragically, the
drilling for oil in the area of their sacred sites (ibid).

Timeline of events
In order to understand the progressive deterioration of relations between the
Yungngora people, the Government and the developers, and how the Government
endorsed outcome was achieved, it is pertinent to present an overview of events
in the order they occurred. This information is predominantly generated from a
reading of Noonkanbah by Steve Hawke and Michael Gallagher (1989) and
supplemented by the Parliamentary Debates of 1980 (Western Australia Hansard,
1980: 232–282).

Steve Hawke had been flown to Broome by the fledgling Kimberley Land Council
to attend the case in front of the Mining Warden. He had previously written on
Aboriginal issues for the Nation Review. After the hearing he went to Noonkanbah
to record a series of interviews with the Community. It was the first visit by a
journalist and the first time that the Community had expressed themselves to an
outsider about their thoughts and feelings on the mining issue (Hawke and
Gallagher, 1989: 24). In writing the book Noonkanbah Hawke was given
unprecedented access to government files and records which enabled him to give
a full account of both the events within the Community, but also the Court
Government’s actions and reactions.

All the major themes and concerns which were dominating Community thinking
were expressed in the interviews. The Community had a clear understanding of
what they were about and why they were about it. They knew they had a duty to
protect their sacred sites as part of the obligations of their Law and this obligation
gave them purpose and strength. This stood them in very good stead for events
which were to come (ibid).
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While Hawke was collecting his interviews it came to light, on his third day at
Noonkanbah, that representatives from CRA had arrived unannounced to offer
the Community employment at the mining site. The Community viewed the offer
with suspicion, thinking that CRA would use it against them if they accepted, in
order to undermine their protests about mining on the Station.

The Community’s spokesman Dicky Skinner commented:
They are just getting whatever stone they can find, the rich stones in the ground.
That’s the way white people keep Aborigines down all the time. We want to try to
talk up for our own citizens, for our own land, because we know that we’ve been
losing half our ground before, and the Aboriginal people have been left with nothing.
They make money from the tribal area and they don’t worry about the Aboriginal
people.
It looks like there’s two laws, white man law and Aboriginal Law. The white man
law is not believing in the Aboriginal Law. Same way, this Aboriginal Law is not
believing in the white man’s side. This is the way the people are thinking, they are
quite happy and say they think Aboriginal Law is very good, and this is the way it
has stood from the beginning. White man law just comes over and is trying to put
one over on Aboriginal Law. But we want to get that Aboriginal Law up, and make
some people think what the Aborigine is, and what the tribal area is (ibid: 26).

This comment from Skinner is very perceptive. He identifies a crucial political
problem — the conflict between two laws, which are each based on different
interpretive systems (Andrews, 1996: 71).

The Community at Noonkanbah were a strong and proud people who had fought
hard to have their country returned to them. They saw the mining companies and
the Government repeating the original theft of their land. It was clear that they
had both the motivation and determination to continue to fight for their country,
culture and beliefs, part of which was now under threat of being permanently
destroyed (ibid: 36).

The conditions of Exploration Permit 97, which was owned by a consortium
headed by Amax Iron Ore after originally being purchased by Whitestone Australia,

68

The Aboriginal Heritage Act 1972: Report by Tracy Chaloner

made no mention of the requirements of the AHA relating to the protection of
Aboriginal sites (ibid: 104). The Permit was approved on a five year program.
Early seismic programs in 1976 by Whitestone had led to some damage of sites at
Noonkanbah (ibid: 105). Later seismic programs conducted by Amax in 1978 also
led to damage (ibid: 107). Amax claimed it had permission from the Community
but the letters which they claimed were signed could never be produced (ibid:
109). At this time the principle liaison from Amax was Tom Lyon, a man who
became distrusted and misliked by the Community (ibid). He often arrived
unannounced and chose to communicate with individuals rather than the
appropriate people. He had no previous experience in this type of situation and
was clearly out of his depth (ibid).

At the same time, progress was being made around the country in other oil
exploration negotiations to ensure proper lines of communication, and the
proper identification and protection of places of importance to Aboriginal
people. Whilst these procedures did require some effort and expense on the
part of the company, they also protected them from the sorts of difficulties
which arose for Amax (ibid: 110). Western Australia had already started to lag
substantially behind best practice around the country, in spite of only six years
earlier endorsing the AHA with bipartisan support and a commitment to
protection and preservation of Aboriginal heritage.

By October 1978 Amax had chosen a site to drill and named it ‘Fitzroy River
Number One’. At this point Amax did approach the Western Australian Museum
for clarification on whether Tom Lyon’s map — compiled in a brief visit to
Nookanbah and with limited Community consultation — was an accurate depiction
of the areas of importance to the Community. This was an important action, as
it was clear that initially Amax was willing to respect the need to protect the
Aboriginal heritage in the drilling area.
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There were no staff available at the Museum so instead they sent a map showing
sites plotted by anthropologist Kingsley Palmer, from the incomplete survey of the
sites done over the short period of 15 days. Unfortunately, Amax did not receive
the sections of the report which explained that the survey was incomplete, which
was to have a substantial bearing on later events (ibid: 111). Amax, in its ignorance,
believed that the Community would have no issues with the site chosen and that
there would be no danger of interfering with any areas of importance (ibid: 112).
Hawke writes:
This question of the religiosity of the land and the sites within it became the central
issue of the whole affair; but the requirements of secrecy, government obfuscation,
media simplification, and the basic difficulty of strangers coming to grips with the
complexities of Aboriginal religious thought meant that this central issue was never
very well understood by the public at large (ibid).

In November 1978, the position of the Community had four main themes: lack
of trust of the mining companies, the police and white man’s law; the purchase
of Noonkanbah Station not as a gift, but a rightful return of their property; their
code of conduct, management and view of the world was shaped by their Law and
culture, which was something eternal and unquestioned and an obligation they
were not free to ignore; and that their values and Law were not inferior, subordinate
or subject to the white law. Not only did this mean that they were not obliged
to accept white law, but they were duty bound to oppose it when it conflicted
with their own Law. As Steve Hawke writes: “In essence, this is what Noonkanbah
was about; a conflict between two laws.” (ibid: 36–7). Noonkanbah was a clear
example of the ongoing problematics which arise when there are conflicts over
land use between Aboriginal and non-Aboriginal peoples; leading to a clash of
cultures and a conflict between two laws.

A major problem, which has become a dominant theme throughout the history
of the AHA, is the inability of most outsiders to grasp and appreciate the complexity
and richness of Aboriginal culture, spirituality and philosophy. It is important in
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a document such as this that a basic understanding of Aboriginal spirituality is
conveyed so that any analysis of the information is made with this key factor in
mind. Unlike Western religions, Aboriginal spirituality is not codified in sacred
texts but held in oral traditions protected by layers of secrecy (ibid: 115). As such
it can be unfamiliar or threatening, open to questioning and even derision. This
lack of understanding has underpinned the conflicts which have emerged over
land use and has resulted in a lack of empathy with Aboriginal peoples trying to
protect their culture, spirituality and tradition. A more detailed overview of
Aboriginal heritage is documented in Chapter One.

To the people of Noonkanbah the Ngarranggani, mighty heroes, “did more than
provide a guide to life and religion, they transformed the empty land into the
shape it has today, with all its physical features, and all the life within it” including
the Aboriginal peoples themselves (ibid). Thus it is not just areas or sites, but the
country on which they stand, and surrounding them, which had spiritual
significance and importance. Hence connection to country and practising traditions
are vital components of Aboriginal land use (ibid). For Aboriginal peoples, they
are a part of their environment, a part of their land (ibid: 116). This concept was,
and still is, lost on governments and bureaucrats when prioritising non-Aboriginal
land use over Aboriginal land use. Understanding these concepts is necessary to
understanding the determination with which the Community fought against the
miners and Government, as well as the depths to which the Government sank to
ultimately prevail over the will of the Community.

By December 1978 the contract for drilling had been finalised and in March 1979
a letter was sent by Amax’s exploration manager Max Reynolds to the Community
Welfare Advisor advising the Community that site works would commence in
May or June 1979 (ibid: 111). It took six weeks for the Community to formally
respond to that letter. During that critical period what happened was difficult for
Steve Hawke to reconstruct in retrospect. What Hawke states is known is that
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there was a sense of fear of the white man and his power; the need to keep up the
anti-mining protest but concern of the consequences of doing so; and a sense of
compromise was emerging so that they could get on with the job of building the
Community. It was the wet season and there was much work to be done to keep
the Station running. The first response to the letter, which was presented to the
Community by its Department of Community Welfare advisor, stated that Amax’s
presence was not wanted but if it were inevitable then conditions which were
listed should be observed to offer social protection for the Community to the
maximum extent possible (ibid: 130). It would appear that the Community, in the
presence of the advisor, felt the pressure they were facing from the developers and
the Government, and as such were unable to make a properly considered response.

After the advisor left and some serious discussion got underway, the old men of
the Community changed their minds and decided that mining couldn’t take place.
Changing decisions appears as a frequent theme throughout the case studies and
suggests that Aboriginal peoples do not make good decisions if they are unable to
engage in decision making processes in their own way, or if they are under pressure.

The old men then set about educating some of the young men into the full
meaning of the land and the stories that went with it, and in doing so convinced
any waverers in their midst (ibid). Hawke also states that “the traditionalists in
the Community saw the dilemma as a means of asserting pride in the Law and the
strength of the Law by attempting to manifest its authority in this situation.”
(ibid: 131).

At the same time that this was going on CRA had decided to visit the Station
and discuss work on their various mining tenements (ibid). This only added to the
sense of threat. The people of Noonkanbah were literally under siege from ‘the
mineral mob’.
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On 5 April 1979 Tom Lyon went to survey the road and airstrip. The Community
informed him that they were opposed to any continued exploration and that a
reply had been sent to the letter of March 1979 indicating the Community’s
feelings (ibid). Lyon’s earlier advice that the sites were clear of sacred areas meant
that Amax had continued with its drilling plans. While Lyon was at Noonkanbah,
Amax rejected an offer by the Museum, who now had available staff, to conduct
a site survey. They were confident that the material from both Lyons and Palmer
was satisfactory and that there was no need to undertake a further survey. As such,
the report of his visit which Lyon would have given to Head Office, including
that of the Community’s opposition, must have come as “something of a bombshell”
to Amax’s head office (ibid: 131).

On 12 April Max Reynolds phoned the Aboriginal Legal Service to seek
clarification and a copy of the instructions from the Community was telexed
through (ibid). On the same day, members of a number of other Aboriginal peoples
in the Kimberley region, represented by the Marra Worra Worra Aboriginal
Corporation in Fitzroy, wrote to Senator Fred Chaney:
Leaders from the Bayulu, Junjuwa, Kadjina, Kurnangki, Kroonull, Warringari
[Aboriginal communities in the Fitzroy area affiliated to the Marra Worra Worra
Aboriginal Corporation] and Fitzroy Homemakers all worried for Noonkanbah people.
They stand behind Noonkanbah to keep out all mining from their country. Miners
break fences, bulldoze sacred places, disturb people who just starting new way of life.
We ask your help to keep mining companies out of Noonkanbah country (ibid: 133).

The Community advised Reynolds that they were opposed to mining in general
and Amax’s drilling in particular. He was told that there were indeed sacred sites
in the drilling area. The company was denied permission to use the road and
airstrip and Reynolds was asked to reconsider the drilling proposal and not to
enter the land (ibid: 132). Amax was suddenly in a bind and could not proceed
any further without consulting the Government. Reynolds wrote Amax’s version
of events to the Minister for Mines Andrew Mensaros, painting a picture of the
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company as the aggrieved party. This version of events was apparently accepted
without question, in spite of the Government already knowing that there had
been friction between the company and the Community, and that the Community
was strongly opposed to any mining taking place. Mensaros assured Reynolds that
Amax had the Government’s full support (ibid).

On 3 May Amax made a formal application to drill at Fitzroy River Number One
Well at Noonkanbah. On 9 May the Marra Worra Worra organisation sent a
letter to Andrew Mensaros, of a similar vein to that sent to Senator Fred Chaney.

On 10 May 1979 Mensaros met with a number of key government people, including
the Minister for Community Welfare Ray Young, and senior officers from the
Museum, the Mining Department and the Aboriginal Affairs Planning Authority.
The Noonkanbah conflict had not yet been escalated as a serious concern to the
Government, being discussed within the context of a number of other similar
matters, and seen more as a nuisance than anything else. At the meeting, the
Museum pointed out that a site survey had not yet been conducted and so it was
decided that this would commence within two weeks.

On 17 May 1979 the Community sent Dicky Skinner with a petition to Parliament,
which was tabled by Ron Davies, Leader of the Opposition. It read:
We are sending this letter to you important people who can speak and who are now
sitting down, talking in the big house.
We Aboriginal people of Noonkanbah Station are sending this letter. We truthfully
beg you important people that you stop these people, namely C.R.A. and Amax, who
are going into our land, which is at Noonkanbah.
These people have already made the place no good with their bulldozers.
Our sacred places they have made no good. They mess up our land. They expose
our sacred objects. This breaks our spirit. We lose ourselves as a people. What will
we as a people do if these people continue to make our land no good?
Today we beg you that you will truly stop them.
(English translation of Walmatjari text in Hawke and Gallagher, 1989: 129)
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Davies described the petition as “the simplest, yet the most moving I have read
for many years.”. Importantly, the media coverage of the event was favourable.
The media became a large factor in the ensuing battle, with the Community
attempting to use the media to force a reluctant Government to accede to their
demands or face public backlash (ibid: 133).

It was becoming clear that the Community was gearing up to take a stand. They
felt that it was both their right and their duty to protect their country. There were
also fears about the spiritual, social and physical consequences of exploration and
development. What they truly wanted was to be left in peace on their land (ibid).

Museum staff comprising of Peter Bindon and his assistant arrived at Noonkanbah
just as Dicky Skinner returned home from delivering the petition. Such was their
concern, custodians of the country spent three days travelling the country and
recounting the stories and ceremony. Bindon advised his superiors that there was
a definite conflict between the drilling and the need to protect the site complex.
Thus drilling would be a clear breach of the AHA. On 22 May this was conveyed
to Amax and the Mines Department by John Bannister, the Director of the
Museum. However the Government had pre-empted the report. Thinking that
the Museum would confirm the previous position that there were no sites of
significance in the drilling area, on 16 May the Mines Department advised Reynolds
that the Museum had found that the drilling area was away from any sites of
significance (ibid: 135).

The Government was suddenly in somewhat of a bind, as its support of Amax and
the drilling had already been conveyed to Amax headquarters in the USA. On 23
May Reynolds went to the Museum to discuss alternative sites as there was some
flexibility, but also constraints caused by the geological formations. It looked
unlikely that a solution would be found, however Bindon was sent back to
Noonkanbah with a map accurately defining the limits of Amax’s drilling zone.
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Bannister wrote to Reynolds after the meeting to formally advise him that the
drill site was on an area as defined by the AHA and therefore protected. Any
disturbance of the land would constitute an offence against the Act (ibid: 135).

Other events were about to happen that would escalate the conflict out of control.
An incident occurred between Tom Lyon and Dicky Skinner, after Lyon informed
Skinner that work on a water well may commence within a week. There were
differing accounts of the exchange. Lyon claimed that Skinner had threatened
him under Tribal Law. On Skinner’s side it was likely that he did mention the Law
and consequences in very strong terms, but not as a direct threat to Lyon, only
what he believed might happen if the Law were breached. This was later repeated
in a letter to Sir Charles Court, clearly demonstrating not an active role in
applying Law, but of the Law itself meting out its own retribution (ibid: 250).
Lyon laid complaints with the police and the Department of Community Welfare
in Derby (ibid: 136).

Amax’s lawyer wrote to the Aboriginal Legal Service advising of the drilling and
that as a result of the conflict between Lyon and Skinner, steps would be taken
to protect the personnel on the site. They sought assurances from the Government
that they could carry out their legal rights free of any further threats of this
nature. Here we see a new twist to the saga, with the Community now being
portrayed as aggressive and violent, and a danger to company staff. This served a
useful purpose to the Government and Amax as it later allowed them to use an
excessive police presence to break through the Community’s barriers and peaceful
protests. The Community had little recourse, as perceptions generated by the
incident and the subsequent action by Amax now had them looking like the
perpetrators, rather than the victims.

The ALS replied that Amax’s stated intention to abide by the AHA was in
conflict with their statement of intent to commence drilling. They advised that
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Amax should refrain from any action that could be in breach of the AHA. Premier
Court then received an angry telex from an Amax Vice-President, Lloyd Parks, in
which he raised the threats to Lyon and the delays in drilling. He requested
immediate assistance from the Government to “insure us of our rights granted by
our exploration permit.” (ibid).

The Government had decided to take on Noonkanbah on as an example to other
communities, to show that political agitation would not prevent development in
the mining boom that was taking place. Cabinet met on 28 May 1979 and whilst
there were no records available, Steve Hawke states that it was clear that a
decision had been made to back Amax. Only one outcome was going to be
acceptable and that was the drilling of the site (ibid: 137). At the same time,
Hawke was called back from Melbourne by the Community to help with the
looming battle, and to handle the media and publicity (ibid).

At this point the Community was advised by Murray Johnstone, the Supervising
Geologist of the Sedimentary and Oil division at the Mines department, that:
“the chances of a well here finding oil and gas are probably ten to one, or maybe
even fifty to one against. Very, very slim chances. But it’s a chance that the
Government wants these people to take, and these people are willing to spend two
million dollars to take this chance and find nothing.” (ibid: 138).

This was apparently done in an effort to reassure the Community that it would
all be over very quickly, and then could be forgotten. This dismissive attitude
demonstrated an abject lack of understanding of all that the Community had tried
to convey about the importance of country to ceremony. The desecration of their
sacred areas would have a permanent impact on the traditions and customs of any
Aboriginal peoples affected, crushing their spirit and undermining their Law. It is
little wonder that the Community, in a statement on 30 August 1980 wrote: “All
we can say is that the white man is mad.” (ibid: 289)
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Next on the agenda was the beginning of the Government’s campaign to
“redefine the AHA to suit its perceived purpose.” (ibid: 139). Johnstone spoke
to the Community:
Now there is another Act under which companies looking for oil or looking for
minerals must also work. And that’s the Aboriginal Heritage Act. And that states
quite definitely that the companies must not knowingly in any of their surveys or any
of their activity violate any sacred sites.
By this we mean areas where you perform your rituals, or any areas which contain
sacred objects, or burials, or any areas that you consider to be specifically sacred.
This does not, under the terms of the Petroleum Act, cover the whole land. It does
not cover the whole area, it covers specific sites.

Section 5 of the AHA is expansive, as previously discussed, providing blanket
protection for any place which Aboriginal peoples consider significant, which they
have left objects, and was or is associated with Aboriginal peoples that the Trustees
were of the opinion was of value. It was clear that Johnstone’s statement was the
precursor of the Government’s 1980 amendment to reduce the definition of what
could constitute Aboriginal heritage, in order to diminish the likelihood that
Aboriginal heritage protection would interfere with development. This formed
the basis of the 1980 amendments.

Johnstone then went on to assume that the Community had accepted his definition
and requested their cooperation in redefining their sacred areas:
But we need your cooperation to indicate which are the sacred areas… If you know
there is something out here say, ‘Please keep away from this hill, please keep away
from this place’. And they will do it, because we have the power of the law on our
side to force them to do it. We have the power of the law to keep them away. (ibid)

As will be discussed later in this section, what the Community weren’t told is that
the Government also had the power under the AHA to let the miners in,
irrespective of whether the Community identified sites and asked the miners to
“keep away from this hill” or “this place”.
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In responding for the Community, Nipper Tabagee described the damage already
done by Amax to the sites, roads and fences. They had already spent
considerable time with Bindon from the Museum mapping their sacred areas
and the Museum had already advised that it should be protected. However,
Johnstone reassured them:
The Minister for Mines will not sign the paper authorising the company to come
onto this land to drill the well until he gets a document from the Museum people
to say that they have consulted with you, and that the area they want to put the well
and the area they want to put the camp are not sacred sites. He will not sign that
paper until he gets that document.

This is a very telling statement in light of later events. The Museum had already
recommended protection for the area in which drilling was to take place and had
advised the Department of Mines and Amax accordingly. Why then would
Johnstone be suggesting that the Museum would send a document stating that
there were no sacred sites in the area? The Community could be led to believe
that the drilling site would be moved, and thus be reassured, however the reality
was very different. In the end, the Museum was instructed by the Government
under s. 11(2) to consent to the land use. They were effectively overruled and
forced to suborn their duty of care under the Act. This will be more fully discussed
later in this section. The AHA now took centre stage in the conflict.

The Community were offended by the fact that they had already revealed religious
information to Bindon but now this wasn’t good enough and they had to go
through the process all over again (ibid). This was the beginnings of a developing
Government strategy, repeated to this day, which sought to wear down the resolve
of Aboriginal peoples through repeated intrusion into their culture, an implied
lack of belief in previous information, and the increasing necessity to divulge
more and more restricted information in order to ‘prove’ that their religion, sacred
sites and objects were in fact ‘real’ and not fabricated.
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The Community was also skeptical about the claims about the viability of the
well. They wondered why they had to pay, through the destruction of their sites
and the intrusion into their life, for something which was allegedly unlikely to be
worth anything anyway (ibid: 140). It is little wonder that they were suspicious
of the Government’s motives and determined to fight on.

Bindon arrived at Noonkanbah to conduct the second site survey, with the
Amax ‘drilling zone’ map in hand. An alternative site at Ellendale was
nominated by Amax as an acceptable alternative, and the Elders quickly cleared
it as being perfectly acceptable for drilling. Another survey of Noonkanbah
was also completed. Bindon later advised that the preliminary findings suggested
that the whole of the original drilling zone where Amax had proposed to drill
was out of bounds (ibid: 143). While this survey was underway, the Government
in Perth was growing impatient, realising that the AHA was now looming as
an obstacle to their intention to brush aside the opposition of the Noonkanbah
Community (ibid: 140).

Until this time, the AHA had operated reasonably satisfactorily for all parties
(ibid: 141). Mechanisms were in place to collect data, register sites and give
general protection to them under the Act. If a site was assessed to be of
particular importance, the Trustees would recommend to the Governor-inCouncil to protect it under s. 19 or 20, either temporarily or permanently
(ibid: 142). Hawke noted that:
The obvious intention of the Act was to ensure that the Trustees should take into
account the relative importance of a site, and the effect on other parties, when
assessing the expert advice of the ACMC; but if they decided that protection was
warranted the onus was on the politicians in Cabinet to take the responsibility of a
final decision as to whether it would be protected by declaration or not (ibid).

The ACMC met on 1 June 1979 to discuss the matters at Noonkanbah. Even
after being briefed on the political situation and pressures being applied, they
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resolved to recommend protected area status “for four sites of the Bundarra and
Goodun complex (the sites closest to the nominated drilling location) and Pea
Hill itself to allow further investigations of their significance.” (ibid). A
subcommittee was also formed to assess the possibility of a compromise, but if that
was not forthcoming that the area designated by Amax within the Pea Hill complex
should be urgently recommended for protected status (ibid: 142–3).

Thus the options to the Government to support Amax in their drilling endeavour
were becoming more and more limited. They could now only hope that the
Trustees would reject the advice of the ACMC or that Cabinet would be prepared
to overrule the Trustees decision (ibid: 143).

On 4 June 1979, acting Minister for Cultural Affairs, Dick Old (who oversaw the
Museum) and Minister for Mines, Andrew Mensaros, met to discuss the matter.
They refused to accept the definition of a site proffered by professionals at the
ACMC and Museum anthropologist Peter Bindon, “arguing that a site had to be
a defined feature” (ibid). It was clear that they had either not understood s. 5 of
the Act or were furthering the process of redefining it. They also discussed the
powers of the Minister under s.11(2) to direct the Trustees specifically or generally
in any function under the Act, and that they had to give effect to this direction.
This had also been discussed a week earlier in a Mines Department briefing paper,
with the note that “if it becomes very necessary the Minister could direct the
Trustees to consent to the Amax drilling” (ibid). The Museum had not even
considered this possibility, as the relevant section was under the administrative
section of the Act, and didn’t bear any obvious relationship to procedures for the
protection or registration of sites (ibid).

Premier Court received another telex, from a different Vice-President of Amax.
This time it was an old acquaintance, Arthur Reef, who had known Court when
Amax was involved in the Pilbara and Court held the portfolio. Court was warned
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by Reef that the matter was now attracting widespread attention and threatening
to “endanger the State’s reputation as a safe locality for international investors.”
(ibid). Court replied, apologising for the publicity but putting some of the blame
on Amax staff in Perth. He also asked Reef to refrain from public comment whilst
the matter was resolved (ibid). Court’s concern led to the revelation of his real
motivation in another telex to Reef:
We were somewhat embarrassed when your man told the Museum people Amax
might be able to drill on Ellendale instead of Noonkanbah, and this at a time when
we were preparing to take a stand about Noonkanbah (ibid).

Court also expressed to Museum Director John Bannister his interpretation of the
events. Bannister noted:
Discussion in the Premier’s office began with him explaining that while I might be
offended by what he had to say I should realise that his Government had to govern.
It could not allow instrumentalities to put obstacles in the way, when he, the Premier,
knew that such obstacles were the result of political pressures being applied. From his
own knowledge of the Noonkanbah situation… it was obvious to him that the
presence of sites and their significance in the area in question was a ‘trumped up job’
and had probably been engineered by political advisors to the Community. If these
kind of problems were going to continue, and he could only see the situation
worsening, then the Act would have to be changed (ibid: 144).

Court went on to declare that the Museum was being used:
The Premier made it quite clear that in his view this sequence of events was typical
of the methods now being employed by the advisers to Aboriginal communities to
advance their own political ends. He wanted to make it quite clear to me [Bannister]
that the Museum would be increasingly used in this way for those ends and that his
view of the Museum’s activities would be coloured by that knowledge (ibid).

Minister for Cultural Affairs, Bill Grayden elaborated in the Parliamentary
Debate of 12 August 1980 exactly what the Government thought those political
ends were:
The hangers-on in respect to the Aboriginal community are seeking to advance the
issues of land and mineral rights at the expense of the oil company concerned; that is,
they are seeking to subvert law and order (Western Australia Hansard, 1980: 236).
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He elaborates further:
Therefore, the big issue is that Noonkanbah is a precedent or a catalyst for the sort
of thing we have in the Northern Territory [Aboriginal land rights], and therefore
it must be resisted at all costs. These people are trying to introduce a calamitous
situation as far as Western Australia is concerned (ibid: 239).

If we go back to Magistrate McCann’s comments in November 1978, it was clear
that the Community at that stage were entirely self directed, contrary to Premier
Court’s claims that they were being used by political interests to advance their
own ends and Grayden’s claims that land and mineral rights were what was at
stake. In fact, it was only when the Community realised that they would be
overwhelmed by the Government that they sought outside help, first in the form
of other regional Aboriginal peoples, then the media, the church and the unions.
It is clear then that the original intent was protection of Aboriginal heritage and,
in spite of any alternative agendas which may have been played out by supporters,
their primary intent was as support for the Community. It would appear that it
was more likely to be Premier Court and his Government who were advancing
political ends.

Court’s statement to Bannister underpins the rationale for those 1980 amendments
which took away the authority of the Museum Trustees and placed it in the hands
of the Minister. This will be discussed in the next section.

With this attitude, Premier Court and his Ministers proceeded full steam ahead
with their agenda to assert their authority and ensure that Amax would mine the
Noonkanbah site, with the consequent denigration of the Community in the
process. The clash of wills and Laws was about the reach a new phase (Hawke and
Gallagher, 1989: 144).

The same day, Bannister advised his acting Minister, Dick Old, that Bindon had
been unable to find any part of the drilling zone that could be drilled without
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giving offence to the Community, in spite of extensive surveys. He advised that
a submission would be made for protected area status upon receiving Bindon’s
final report (ibid). The Museum Trustees, in spite of immense political pressure,
were continuing to take their duties under the Act seriously and to act with
integrity.

In a briefing paper, the Mines Department recommended that the Minister use s.
11(2) to direct the Trustees to give consent to the drilling. Crown Law had
already advised both Old and the Museum that there may be “technical problems”
under the AHA in doing so. Cabinet then instructed Mensaros to seek urgent
legal opinion on their options (ibid).

The Community was now in the process of accelerating its media campaign.
Dicky Skinner, Community spokesperson, summarised the relative positions of
the parties very succinctly when he said:
“To them the land is just money. All they are looking for is money. To my people
the land is part of us. We don’t want drilling.” (ibid: 146).

On 7 June the Government began the process that would lead to Dick Old
directing the Trustees to consent to the drilling. Old wrote to the Trustees asking
them to give consent to the Crown, as owner of the land, to use two hectares of
land in order for Amax to drill a well. This was done to be in keeping with the
procedures required before a direction could be made under s. 11(2). The Trustees
were now under enormous pressure, knowing of the thinly veiled threats to the
Act and the Museum, but also of their duty under the Act, their ongoing
relationship with Aboriginal people and their own professional integrity. They
resolved to endorse the ACMC recommendation for protected area status. They
also replied to Mensaros that they were not willing to give their consent and that
their own legal advice stated that it was inappropriate for the Crown to request
consent (ibid).
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John Bannister, the Museum Director, in the vain hope of dissuading the
Government from this course of action, wrote to Dick Old on 8 June 1979,
including the text of Bindon’s conclusions. He also reiterated their endorsement
of the ACMC recommendation that the area be protected and reminded him that
the Ellendale site would pose no problem for drilling. However, by this stage the
Government was too far committed down the path of bringing any opposition to
heel and asserting its authority (ibid: 147).

Crown Law advice suggested that neither Amax nor the Crown could be considered
an ‘owner’ under the definitions of the AHA. In spite of this, since the proper
procedures for directing the Trustees had been observed, Crown Law also advised
that direction under s. 11(2) could be given. The Trustees met on 11 June 1979,
having been conveyed the Crown Law advice, and resolved that if the Minister’s
direction to consent arrived, they would obey. On the same day that Bindon’s
final report was officially distributed, Old’s letter of direction arrived at the Museum.
The date was 14 June 1979 (ibid).

Bannister wrote to Mensaros, Minister for Mines:
In view of this direction and of their obligation under Section 11(2) of the Aboriginal
Heritage Act, the Trustees now give their consent… (ibid).

Mensaros released a somewhat bland statement to the media, who had been unaware
of the drama which had been unfolding:
that following consultation with the Museum Trustees, the Acting Minister for
Cultural Affairs, Mr Old, had directed that no objection be raised to a two hectare
site being made available to allow drilling to go ahead (ibid).

Steve Hawke asks the question “why had the Government forced the Trustees to
issue a consent, when they could have waited for the Protected Area
recommendation to be officially submitted, as it would have been within a day or
two, and then rejected it in Cabinet as the Act allowed?”. He argues that it could
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have been that they felt honour bound to stick to Johntsone’s promise of a document
from the Museum consenting to drilling, but that it was more likely that it was
a smokescreen to avoid any “political odium” that would be associated with
overriding a recommendation of the Museum Trustees, which supported the stand
taken by the Community. In my opinion, it was probably a combination of both,
and part of the larger agenda to discredit the Museum Trustees in order to provide
the impetus for changing the Act to remove their authority. Hawke concludes
that it would have been very interesting to see what course events would have
taken had the Museum refused to give consent.

This is not the end of the story by a long stretch, but is the part most relevant
to the subversion of the AHA. The Community continued its protest on many
fronts, including singing for their country in the face of the drillers desecrating
their land (ibid: 209–12), and locking the gates to the Station (ibid: 156–7).
They put up a brave effort, and had favourable media, but the Government was
ultimately more powerful, using large numbers of police to ensure that the drilling
would go ahead. These events occurred in early 1980.

Court had become obsessed with what he saw was a conspiracy to undermine the
Government and destroy the confidence in the nation as a place to invest (ibid:
224). As such he waged a campaign of denigration against the Community and
their supporters. The Elders were angry at “being treated as young men” (ibid:
227) and tensions started to increase in the Community as differing allegiances
and agendas of supporting actors generated the potential for conflict. For example,
the union movement had some scores to settle against Court (ibid: 228) however
their primary motivation was that of genuine support for the Community (ibid:
227). This of course gave fuel to Court’s claims of political agendas.

Court also promoted claims of conspiracy upon learning that Steve Hawke was
Bob Hawke’s son. At that time Hawke senior was President of the ACTU.
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Steve Hawke states that “obviously we were in contact about the issues and
developments, though not nearly as much as most people believed” (ibid:
228), However Bob Hawke did get more involved later in the conflict, as part
of a backroom attempt to resolve it (ibid: 292).

In support of his Premier, Minister for Cultural Affairs, Bill Grayden, had launched
an attack on the AHA, describing it as: “shocking legislation in need of a major
overhaul” (ibid: 225). Steve Hawke writes that “he wanted it ‘tightened to ensure
that it protected only the genuine sites of initiated tribal Aborigines. The culture
of such Aborigines was the only one worth preserving, not some watered down
version.’” [my emphasis] (ibid).

It is interesting to note that prior to becoming Minister for Cultural Affairs,
Grayden was “a member of a mining syndicate conducting mining operations in
the north” between 1949 and 1965. He made this statement in the 1992 debate
on the Aboriginal Heritage (Marandoo) Bill. At a minimum, this would suggest a
conflict of interest between his prior involvement in the mining industry and his
decision making capacities with respect to the AHA. It also gives a background
explanation as to why he may have been appointed Minister for Cultural Affairs,
as he would be more sympathetic to mining interests than Aboriginal interests.

Grayden then elaborated on his experience:
In the 16 years I was in the north west I never saw an Aboriginal except at a station
or in towns such as Port Headland or Onslow. I did not see one Aboriginal because
there were no nomadic Aborigines in the Pilbara. (Western Australia Hansard, 1991–
2: 8162)

An exchange on views which was to follow is very enlightening of Grayden’s
attitude toward Aboriginal peoples:
Mr Donovan: You did not see any because they were not free to move around.
Mr Grayden: Nomadic Aborigines went out of existence when the pastoral industry
commenced last century. The particular area referred to in this Bill was vacated by
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Aborigines long before any member of this House was born.
Mr Donovan: Who vacated them.
Mr Grayden: They vacated the area; they went to Port Headland. When the pastoral
industry was established, Aborigines decided not to live on quandong nuts and lizards
but go to pastoral homesteads, find jobs and partake on the Western way of life.
(ibid)

Steve Hawke tells a different story:
…pastoralists were the main lobbyists for, and beneficiaries of, a series of oppressive
laws relating to Aboriginal affairs, and especially the use of Aboriginal labour… First
a contract system, and from 1905 a permit system with harsh penalties that gave the
police the role of enforcers, established a regime that resembled the accepted
definitions of slavery in all but he auction block and the legal status of persons as
property.
The pastoralists made no bones about it; they were dependent on Aboriginal
labour, and Aboriginal labour without wages. (Hawke and Gallagher, 1989: 43)

Grayden continued to promote the Government line that the Noonkanbah
Community were not ‘genuine’, in spite of repeated surveys by Museum
anthropologists, Elders compromising their Law to show some of their most sacred
objects in an effort to convince the nay sayers of their authenticity, the singing
for country and repeated petitions to the Government to save their land. Grayden’s
1992 speech clearly demonstrates that he would find it unlikely that any ‘genuine’
Aboriginal peoples still existed in the north west. So to suggest that only ‘genuine’
Aborigines had heritage ‘worthy’ of protection was really a mechanism to ensure
that there were going to be no Aborigines in the north west who would fit that
definition, clearing the way for large scale mining development in Pilbara and
Kimberley.

It was very clear however that the Community was genuine, and the Elders were
initiated, however the Government chose to disregard the Community’s appeals,
and their own expert evidence. In fact, that evidence, and those who give it, were
also undermined and denigrated, epitomised by the s. 11(2) instruction to the
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Museum Trustees and claims that the Museum was being used. This technique is
one that is still being used today, for the same agenda: that of enabling developers
rights to prevail over Aboriginal rights and the consequent economic gain to both
the developers and the Government. The AHA is an impediment to this agenda,
and successive governments have sought to amend it in response to matters which
have arisen in which the AHA has thwarted their plans. This will be discussed
in more detail later in this chapter.

In sum, poor communication; people such as Lyons without experience in these
situations; the bloody minded will of the Government in asserting authority and
saving face at any price; and the misuse of an administrative section in the AHA,
all led to the escalation of a conflict which simply should not have occurred if the
AHA had been exercised in the spirit of its original purpose.

Hawke concludes:
As in any great drama the actors became totally immersed in, and obsessed by, their
roles. And the critics and the audience provided an astonishing variety of
interpretations of the meaning of the performance, and the merits of the performers.
The perceptions of the Noonkanbah Community ranged from noble and stalwart
defenders of tradition against the ruthless power of the State, to shiftless, untrustworthy
niggers manipulated by devious subversives. The state Government was seen as
anything from a stern yet fair proponent of the rule of law and the march of progress,
to racist and ruthless powermongers crushing a spiritual people with the might of
force and technology.
In it’s unfolding — from the initial skirmishing, through the endless and fruitless
attempts at communication and dialogue, to the horrific finale of the juggernaut
convoy bearing down as the police dragged away the singing band at Mickey’s Pool
— the dispute was a parable of the nationwide dispossession of the first custodians
of the land.…
The Noonkanbah people were certainly aware of this, and pointed out the parallels
again and again. More than once they claimed that nothing had really changed.
And if one accepts the validity of the parable, they were proved right.
Ultimately, however hollow the victory may have been, the oil well was drilled.
The white man won.
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The victory was hollow. The well was dry. This too, it could be argued, is a
parable of sorts. The triumph of the white man’s religion of progress and material
wealth — so aptly symbolised by the holy fluid oil, and the icon of the petrol bowser
— has left a hollowness. For only a nation with a hollow soul could have allowed
the State the perpetrate such a vengeful injustice on a small and isolated community
which had demanded only respect; respect for its law and religion, its land and its
dignity.
The hope lies in the fact that so many people were prepared to fight such an
injustice, even if they were, in the end, unsuccessful. (ibid: 327)

If only the parable were a lesson learnt. The situation which arose in Noonkanbah
has been repeated numerous time since, with both Labor and Liberal governments
being involved. Cases such as Marandoo, the Old Swan Brewery, Windarling and
Yakabindie are all cases to which the AHA applied, and which the government
of the day ultimately prevailed in allowing development to occur. Yet people do
continue to fight injustices, as they see them, in spite of limited success. Some of
these issues will be discussed later in the report.

The greatest tragedy of the whole saga was that the well was dry. The
Community lost its sites, its focus on their Law and had its spirit crushed, all
for nought (ibid: 319–321)

The Noonkanbah Parliamentary Debates
Hawke’s account of events during the Noonkanbah conflict, which underpinned
the previous section, were based on extensive access to government files and
records (Hawke and Gallagher, 1989: 11), in addition to his own personal
experience. The parts of his account which deal with Government actions are
corroborated by debates in Parliament during August and September 1980. These
took place with heated emotions and passionate speeches on behalf of the Labor
Opposition, amidst denials of any wrongdoing by the Government.
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On 13 July 1980, the Government signalled its intent to move amendments to
the AHA (Hawke and Gallagher, 1989: 258). In addition to the Noonkanbah
Conflict, the Argyle diamond find in the East Kimberley was looming large as
another potential site of conflict (ibid: 260). The Government were looking for
ways to avert this situation, and the political unrest it was causing. However the
Government was in for some further objection, this time from the Opposition.

The Opposition’s formal objection to the events at Noonkanbah started out by
the moving of a motion against the Government by Mr Pearce (Labor) on 12
August 1980 (Western Australia Hansard, 1980: 232). At this time, the convoy
of mining equipment was at any moment expected to arrive at Noonkanbah in
order to commence drilling (Hawke and Gallagher, 1989: 278). Protesters had
tried to block the convoy and were also picketing Amax’s offices in Perth. Bob
Hawke, in his final period as President of the ACTU, was attempting to negotiate
a compromise, which the Government ultimately rejected out of hand (Hawke
and Gallagher, 1989: 292–3). The conflict was reaching a crescendo.

The Opposition moved that the House — noting the Government’s failure to
negotiate reasonably, rejection of a recent approach by the Community for
discussions, deceitful misrepresentation to the public about the confirmed sacred
sites, and the desire of the community to protect the sites — call on the
Government to “halt immediately all actions likely to contribute to the early
commencement of exploratory drilling on Noonkanbah Station…” (Western
Australia Hansard, 1980: 232). Pearce claimed that the Government had “disgusted,
annoyed and antagonised a great many people in the Western Australian
community.” (ibid).
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He went on to level a number of criticisms of the Premier and the Government.
These include:
•

criticism of the Premier for thinking that he knows better what constitutes
a sacred site than the Aboriginals (ibid);

•

criticism of the Government for falsely claiming that the drilling site was
not sacred (ibid: 233);

•

a lack of sensitivity to other peoples’ religions (ibid);

•

setting up a spurious hierarchy of sacredness (ibid);

•

allowing the desecration of Pea Hill when pegging, in contravention of s. 17
of the AHA (ibid);

•

the Government allowing mining claims to demand priority over the
aspirations and wishes of Aboriginal peoples (ibid);

•

the Government not being reasonable in its ‘so called’ negotiating and no
negotiating has been done as far as the Community is concerned (ibid);

•

that whilst Amax was willing to drill at any site around the state, the
Premier and Cabinet wanted to ensure that Noonkanbah was drilled, to
demonstrate a bit of masculinity and who was running the show (ibid);

•

reluctance on the part of the Police Commissioner to investigate claims of
breaches of the AHA (ibid);

•

an unwillingness of the Government to commence negotiations in good
faith with the Community, who had indicated a willingness to do so (ibid)

•

intransigence and insincerity of the Government in trying to find a solution
to the problem (ibid);

•

that the actions of the Government had created a situation where Western
Australia was viewed as being equal to or worse than South Africa (ibid:
247)

•

that the Government has “bowed to the tune of the cash register” and was
bowing down to multinationals (ibid: 248);

•

threatening Amax with no more concessions unless it drills the site at
Noonkanbah (ibid);
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•

having a movable definition of what constitutes a sacred site which changes
when it does not suit the Government (ibid: 249);

•

telling the Museum Trustees what constitutes a sacred site rather than letting
the experts do their job (ibid); and

•

claims that the Government had deceitfully misrepresented the contents of
the Trustee’s report on Noonkanbah (ibid: 253).

The Government response was delivered by Mr Grayden, Minister for Cultural
Affairs. He accused the Opposition of:
•

nailing its flag to the mast of those who would subvert law and order (ibid:
236)

•

allying itself to those forces which would disrupt society and create anarchy
in Western Australia (ibid);

•

allying itself to a movement which is deliberately calculated to create great
schisms between Caucasians and Aboriginals in Western Australia (ibid);

•

wanting to create similar ‘problems’ over land rights as have been ‘created’
in the Northern Territory (ibid: 238)

•

saying that they will ensure that Aborigines will not only have pastoral
rights but mineral rights and all that entails as well (ibid);

•

throwing “truth and justice out the window” (ibid: 240);

•

spuriously claiming that all the ‘area of influence’ is sacred, and knowing the
claim is spurious (ibid: 241);

•

making untrue claims that the Government refused to negotiate with the
Community (ibid: 243);

•

making untrue claims that the Government rejected a recent approach from
the Community (ibid: 244);

•

making untrue claims that the proposed drilling is on a sacred site (ibid);

•

attempting to deceive the House and the public (ibid);

•

implying that the Government is not going out of its way to identify and
protect Aboriginal heritage (ibid: 245);
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•

introducing a scurrilous motion all of which is untrue (ibid); and

•

duplicity and insincerity in introducing the motion.

Mr Davies, the Leader of the Opposition, summed up the Opposition’s position on
the Noonkanbah matter:
We have merely asked that the sites be defined. We have merely asked that the
report of the Trustees of the Museum be acknowledged and that the provisions of the
Aboriginal Heritage Act be applied. We want the Government to have meaningful
talks with the people who have approached it and have been rejected out of hand,
and we want the Government to withdraw their mercenaries. That is what we stand
for at the present time and nothing could be simpler or more direct. (ibid: 246)

In his speech, Minister for Cultural Affairs Mr Grayden stated that Government
Members “have the highest regard for Aborigines” (ibid: 237)

and that the

Community were a “fine Aboriginal group”, but that there were individuals in the
Community which were fomenting dissent (ibid: 245). He also claimed that Amax
had conducted exploration on Noonkanbah with the consent of the community
(ibid: 236). He goes on to claim that European settlement, when it occurred, was
very beneficial for Aboriginal peoples, giving them food, clothing and medicine,
removing the spectre of thirst and hunger. The Opposition contested this notion,
interjecting that European settlement had also given Aboriginals VD, measles and
booze (ibid).

Grayden also claimed that “Aborigines already have equal rights with Europeans
in Western Australia” (ibid: 239) and outlined their right to peg for minerals
provided they indicated they would do something with it (ibid). This misses the
point that the Aboriginal people have been trying to protect their land against
desecration from development, rather than seeking mineral rights for development
themselves. He went on to claim that the Government were going out of their
way to “delineate as speedily as possible the sacred sites or other sites of consequence
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in Western Australia in order to protect them” (ibid). Later in the debate, Mr
Burke (Labor) raised doubts about this claim:
If we want evidence of this Government’s attitude toward sacred sites, let us look at
the position of the Oombulgurri people in the Forrest River area. I wonder how
many members sitting behind the Premier know that since 1978 the community has
been calling for the registration of its sacred sites, and that since 1978 it has been
told that there are no resources available to allow the registration those people are
seeking of their sacred sites.
While they have been calling for the registration that his Government has denied
them, mining companies have been active in pegging areas of the Oombulgurri
people’s land at Forrest River. If we are not again creating the situation at Noonkanbah,
what are we doing? The Government is deliberately delaying the registration of
sacred sites; it is deliberately provoking what has been occurring at Noonkanbah; it
is creating a repetition at Forrest River. (ibid: 266)

The case at Noonkanbah, the Oombulgurri people’s inability to get their sites
registered and protected and the problems arising at Argyle, where damage was
also being done to sacred sites through mining exploration (Hawke and Gallagher,
1989: 260), demonstrates that actions often do speak louder than words. The
actions of the Court Government certainly appeared somewhat contradictory to
their assertions of acting in good faith.

Grayden was also disparaging of the Northern Territory legislation which granted
land rights to Aboriginal peoples. Using the Ranger mine scenario, he states:
We have now reached the stage of being a multi-cultural nation. This land of
ours is occupied by numerous communities of people — well over 100 different
peoples populate the country in which we live. Are we going to set aside one section
and say it is a privileged race? How absurd would that be?

Let us consider some of the problems it would cause. Recently I had the opportunity
to go to the Northern Territory where I visited the Ranger project and saw what was
taking place there. Probably between 3000 and 5000 people are working in an isolated
situation in adverse circumstances: the elements are not kinds to those who work
there. In many cases the workers have left behind relatives and their accustomed way
of life. Living with those workers in the community are 11 so-called traditional
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owners, who are the Aborigines who happened by accident of birth to come from
that place. They are now described under Northern Territory legislation as traditional
owners. They do not live in their tribal and nomadic way of life now: they live in
the settlement itself and walk around all day. Through the lands trust — or its
equivalent in the Northern Territory — these Aborigines are entitled to incredible
royalties which will result from the Ranger development…
…can you imagine what will happen? There are 3000 to 5000 Caucasian workers
getting up in the morning, going to work, and returning in the evening; while 11
traditional owners are living the same lifestyle and walking around amongst the workers;
but already they are receiving cheques in the vicinity of $8000. (ibid: 237–8)

He goes on to state that presently Aborigines own 18 percent of the Northern
Territory, with 44.7 percent possible if applications before the courts are granted.
He claims that the Opposition wants to see similar ‘problems’ imposed on Western
Australia (ibid). This speech by Mr Grayden appears somewhat contradictory to
his claims of having high regard for Aboriginal people. His attitude is enlightening
in the context of later debates on the Aboriginal Heritage Amendment Bill (No.2).
There are clear contradictions between his paternalistic stance as a ‘benevolent
patriarch’ who is understanding of their needs, and his implied denigration of
Aboriginal peoples as ‘lazy land grabbers’.

With respect to Noonkanbah, Grayden claimed that most of the Aborigines in
the Community did not come from Noonkanbah, that only a handful of them do
and the rest came from the desert and other places. They congregated at Fitzroy
Crossing and moved onto Noonkanbah “when it was handed to them as a pastoral
property, purely to be used for pastoral purposes” (ibid: 242). He claims that:
“They negotiated with Amax and there was a happy relationship between the two
groups. Exploration went ahead for a couple of years until hangers-on latched onto
the community and various people such as Hawke [Bob} and Don McLeod—
Mr Bryce [interjecting]: And ministers of the Uniting Church.
—forced the Aborigines into making an issue of land and mineral rights. In the
process, these people have rendered a large disservice to the Aborigines in Western
Australia. (ibid)
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However the claims of an agreement between Amax and the Community could
never be verified. Neither Johnstone from Amax nor the three Ministers who
visited the Community in March 1980 could name who they got the agreement
from (Hawke and Gallagher, 1989: 177–8).

Grayden then expressed an assimilationist approach to multiculturalism in Australia:
What we must ensure occurs in Australia is that we remain one family of peoples
living in one continent, with one law, and living as one nation…
There should be one family of peoples. We are not going to grant special privileges
to any particular section of the community…
God forbid that such a situation should arise in Australia. Which people do we
single out for privileged treatment? There should be none. We are one family of
peoples, and let us keep it that way. Let there be one law for all and not one law
for Aborigines at Noonkanbah, preventing the European community entering the
property whilst being able to go onto neighbouring properties and prospect for
minerals. That is what the Opposition is putting forward. It is a disgraceful attitude
and does the Opposition a great disservice. It indicates, unfortunately, the Opposition’s
contempt for the law in Western Australia. (Western Australia Hansard, 1980: 242)

However later in the same speech, he offers to “single out selected areas and
allow the Aborigines to have special leases for these areas. This would be for the
benefit of the Aborigines.” (ibid: 244). Grayden appears to be either very confused
or a mass of contradictions. He also stated that the Premier offered special reserves
to the Community at Noonkanbah, however Hawke argues that the Community
was offered protection of only five sites and that the Premier simply would not
listen to any argument about the ‘area of influence’ or the fact that the drilling
site was also sacred. In fact he told them outright that drilling was going to go
ahead (Hawke and Gallagher, 1989: 247–50). This became one of the central
themes of the conflict, that the Government simply refused to accept the definition
of sacred sites from either Aboriginals or the Museum (ibid: 180).
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Grayden also refused to accept that Noonkanbah had sacred sites in the drilling
zone, stating that:
The issue on Noonkanbah is a cut and dried one. The area where the drilling is to
be undertaken is not a sacred site…
If one looks at the daily papers one will find it is written that these areas are
sacred sites. If one listens to the radio one also hears statements of this kind. If one
watches the television one hears the same. Nothing could be further from the truth.
No anthropologist will come forward and say that it is a sacred site. (Western Australia
Hansard, 1980: 243)

He also consistently ignored requests to table the Museum’s report on the survey
of sites at Noonkanbah which the Opposition claimed was proof that there were
sacred sites and areas in the drilling zone (ibid: 247).

This attitude, in addition to the stance of the benevolent paternalism of European
settlement, was to be repeated nine days later in the Amendment Bill debates
(ibid: 840), with the Opposition objecting to the attitude, and the amending Bill,
as patronising, assimilationist and racist (ibid: 1161, 1169, 1182, 1358, 1360,
1366, 1388–1390, 1393) .

To add insult to injury, Premier Sir Charles Court praised Grayden’s contribution
to Aboriginal affairs:
There is no member in this House, including the member for the Kimberley, who has
done so much for the Aborigines than the member who holds the portfolios of
Education, Cultural Affairs and Recreation. (Western Australia Hansard, 1980: 250)

Premier Court also made some very interesting statements in the debate. He was
asked by Mr Harman whether he would accept Aborigines telling him the sacred
sites. He responded:
Members opposite fall for the three-card trick every time. The fact is the
Government was assured, with the complete backing of the elders of the community
—not itinerants — that the sacred sites were identified on the map. We said, “Very
well, we will protect them.” A total of five sacred sites were identified in addition
to Pea Hill…
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Regardless of the fact that these sites had been walked on by cattle, vehicles had
travelled over them and they had been subjected to a host of other general activities,
we said, “If you say they are sacred sites, we accept them as such.” We could have
argued that those sites had lost their significance; but we said, “If they are the ones
which have been identified, we will protect all the land, not only the sacred sites,
but also the land in between them..” Nothing more nor better than this could be
done…
The same situation applies to Pea Hill… if it is identified in this report as a
sacred site, we will accept it. Why do we have “instant” sacred sites all of a sudden.
I should like the make the point that the Government has acted honourably and
fairly in this matter. (ibid: 255)

If this was the case, then why were the very same Elders, in their meeting with
Court in May 1980, insisting that the drilling zone was sacred? In fact, much
more than that, their depth of feeling and fear was expressed in a letter to Court
on 9 June 1980, in response to his letter reiterating his offer of protection for a
small number of sites and restating his position that the drilling will go ahead:
At the meeting of 30 May, 1980, and in your letter dated 31st May, 1980, you
assumed that we recognise the State Government’s ownership of the Land. Instead
of this you should have recognised us, the Elders who hold the law for this country,
as the real owners of the Land.
You are wrong thinking that the Museum and others know everything about our
Law and Sacred Areas. Already the Museum has treated the maps they made of our
Sacred Areas like a comic. Do you think we would be trying so hard to stop the
drilling if that area was not important to us?
We have our own Law which we must live by, and we have our own religion
which we must protect. By forcing this drilling programme to go ahead you are
denying us our right to religious freedom.
We do not trust the State Government or Amax or any mining company as they
put money above our Sacred Areas.
Amax did not come and ask us where the Sacred Areas were when they first
came. Instead, they pushed their bulldozers through our Sacred Areas and cut our
fences. If they had asked us three years ago we would have shown them where it was
safe to drill. The mining companies and the Government are greedy.
To expect us to tell you everything in our Law in one day is arrogant. The State
Government has not given us a proper hearing and you demonstrated this on Friday.
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Instead of talking you should have been listening; instead of assuming you had all
the knowledge you should have been trying to learn.
At the moment there is a contract surveyor working for the Government, placing
pegs in our Sacred Areas, and working in places he should not be. He is breaking our
Law and the State Government’s [Heritage Act]… You do not even treat us with
respect.

If the drilling goes ahead, you will be placing our Community and those working
on the drilling site in great danger. We do not know if we will be able to protect
ourselves or the people working the rig. We are frightened…
We cannot agree to Amax mining in our Sacred Areas because we would be
breaking our Law. We cannot break our Law. If you force the drilling on our Sacred
Areas, we cannot help you and you will be held responsible for the consequences.
This is a rich country and the Government is living off land that belongs to
the Aboriginal. It is riding on the back of the Aboriginal. (Hawke and Gallagher,
1989: 250).

This letter was signed by eight of the senior Elders and is a damning indictment
of the claims made by Court and Grayden to have negotiated, to have listened to
the Elders about their sites and to have regard for these ‘fine people’ whom they
state are regarded with “a deep and abiding affection” (Western Australia Hansard,
1980: 254). It would appear that Court was preparing a case of selective protection
of sites (and only those where there would be no exploration possibilities) in
order to present a façade of fairness, benevolence and honour. This was made all
the more achievable without the tabling of the Museum Trustee’s report, due to
the Government’s claims of its confidentiality. This was also not quite true, as the
Community had directed the ALS, on 17 March 1980, to release the report and
recommendations of Museum anthropologist Peter Bindon with the secret
information edited out, which formed the basis of the Trustee’s report, in an
attempt to “combat the Government’s continuing campaign of confusion on the
sites issue.” (Hawke and Gallagher, 1989: 180). The Opposition had also been
given a copy of the Museum’s report by the ALS after it had been used as an
exhibit in a legal action in March 1979 (Western Australia Hansard, 1980: 247).
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However, in the absence of it being tabled by the Government, the Opposition
could only accuse the Government of lying about the sites and the Government
could in turn accuse them of lying.

A further indictment is the argument by Mr Hassell that the issue of Noonkanbah
was not, and never has been, about sacred sites. He claimed that Community
made it clear long ago that the issue was one of land rights and land ownership
and referred to a telex from Mr Vincent of the Aboriginal Legal Service which
read in part:
I am instructed by the council to advise you that the community totally and
unequivocally opposes exploration and mining in all forms and by all persons or
companies on station property. (ibid: 271)

He goes on to claim that the issue of sacred sites was not the original issue but
had arisen subsequently, and that no issue of sacred sites was raised in Mr Vincent’s
letter and nor was it raised later. Then he went on to claim that land rights and
compensation were the two matters which became apparent in a visit to the
Station on 17 March (or 14 March according to Hawke (1989: 175)) by three
Ministers — Bill Hassell, Bill Grayden and Peter Jones. He stated that at the
meeting “no issues in relation to sacred sites were raised that afternoon.”. Steve
Hawke tells a different story — one of bullying and deception.

According the Hawke, Grayden emphatically told the Community that the
drill would not go down where they don’t want it, but as Hawke writes “the
gap between words and reality did not take long to emerge.” (ibid: 177). This
seems to be a recurrent theme in the Court Government’s handing of the
Noonkanbah conflict.

When the Community stated that there was to be “no mining on that important
area” Grayden responded by insisting on visiting the drill site in order to “show
you where we want to put the hole because we know it is not on the area” and
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so that the Community could make an apology. Grayden told them “We want
you to say ‘Yes, I’m sorry, we’re wrong, it’s in a different area’” (ibid). The
Community “felt that their honesty was being challenged” (ibid: 179). Grayden
produced a map and in response Nipper Tabagee brought out an ancient Aboriginal
map, a stone carved darrugu. This was a very significant decision (ibid) as this was
a sacred object. He attempted to explain its significance and relationship to country
so that the Ministers could understand the Community’s objection to the drilling.
This casts a doubtful light on Hassell’s claims that issues about sacred sites were
not discussed.

It was at this point in the meeting that Grayden threatened that there would be
no more Aboriginal pastoral leases granted while the community took this stance.
At the end of the five hour meeting, Peter Jones asked Dicky Skinner if the
Community was now saying no mining on the station, to which he responded
“Yes, that is what the people think”. At the post meeting press conference, Hassell
punched his fist into his palm and said in fervent tones “The Government is
dedicated to getting some exploration and finding some oil… This is an oil hungry
world.” (ibid: 179). The Government’s agenda was once again made patently
obvious. However their attempts at obfuscating this agenda were becoming less
successful.

The Community sent an open letter to the Premier on 17 March, literally
begging to have four more months to record their sites so that they could look
after their country properly. They also stated that they knew they were not
loved, that they had heard too much humbug and that people don’t believe
them when they talk about their sacred sites. They also claimed that the
Museum had not surveyed the whole Station and that there were many more
sites that shouldn’t be disturbed. Expressing their concern about what might

The Aboriginal Heritage Act 1972: Report by Tracy Chaloner

102

happen if the sites were disturbed, they described the possible consequences.
It was a very genuine letter which clearly showed the Community’s deep seated
care for country and concern about the consequences of their Law being
disturbed (ibid: 180).

Court also claimed that the attempt to negotiate by the Community was “a cruel
manipulation and a stunt to give the impression of negotiation where there was
no negotiation intended.” and that the Labor member for Kimberley (who was
also engaged in negotiations with the Community) was used by the Community
(Western Australia Hansard, 1980: 254). It appears from these statements that
whenever Court disagreed he resorted to denigration in order to undermine the
integrity of his opponent, but then goes on record to claim his Government’s
benevolence and understanding, amidst claims of being misrepresented.

The final saga in this debate was Court’s amendments to the Opposition’s motion.
In effect, he struck out all of the original motion and substituted an entirely new
one, aimed squarely at the Opposition. This amendment motion now noted:
(1) the Oppositions contemptuous disregard for the laws of this State,
(2) their support for those elements which seek to subvert law and order,
(3) their complete and utter disregard for the rights of members of our community,
(4) their rejection of the public and national interest in the Noonkanbah case,
(5)

the Opposition support of attempts by the A.C.T.U., the T.L.C and some
unions to subvert and supplant the authority vested in Government by the
authority of Parliament,

(6)

their support of actions to blockade transport which has the right to move
freely on public roads. (sic)

(7)

their support of intimidation of union members by threats of lifetime bans
directed against their inalienable right to work,

(8)

the readiness of the Opposition to lend support to every move calculated to
cause division in the community,

(9)

the harm which it is doing to the present relationship between the Aboriginal
and the European community,
commends the Government for its efforts to uphold law and order and for the

tolerant and patient attitude it has shown to the Noonkanbah Community in its
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efforts to arrive at an amicable solution and also commends the conditions specified
by the Government to protect identified sacred sites and protect the way of life of
the Noonkanbah community. (ibid: 278)

This amendment was a strategic reversal of the Opposition’s original intention to
effectively censure the Government over the Noonkanbah conflict, and ultimately
backfired on the Opposition. In spite of heated debate by the Opposition opposing
the amendment and setting on record the grounds for their objection, the
Government had both its amendment and the amended motion passed with its
House majority. This tactic served to deflect some heat from the Government, by
making the Opposition look like the enemy of Western Australia and the
Noonkanbah Community, and give the Government a mandate for ‘reforms’ to
the AHA.

The 1980 amendments
As one old man in the Northern Territory said to Professor Stanner when he conducted
interviews there back in 1968 prior to his Boyer lecture, “You are very clever people;
very hard people; plenty humbug.” One might say about these amendments to the
Act, “This is very clever legislation; very hard legislation; plenty humbug.” (Mr
Wilson, Labor Party, Western Australia Hansard, 1980: 1182)

In a statement which sheds some light on the Government agenda, and the
impact of the amendments, Mr Cowan of the National Party said:
Nobody would doubt that the conflict at Noonkanbah is the principal catalyst for
the introduction of this amendment. We had a situation where advice received from
the Trustees of the Museum conflicted with Government policy. The Government
objected to it and had to direct the trustees to do something which, indeed, they did
not wish to do. It placed the Government in an untenable position and brought
about the introduction of this amending Bill.
I suggest that in a situation where mineral rights are the property of the Crown
and the Crown tries to protect the rights of mineral seekers, we will always have
some conflict with the rights of the occupiers of the land. In the case of the Aboriginal
Heritage Act, the Trustees of the Museum were able to determine which sites could
not be explored for minerals by mineral seekers. This conflict in land usage brought
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about the amendment now before the House.
There we have the principle of the entire amendment — the degree of importance
which the Government, the Opposition, or members of Parliament are prepared to
place on the discovery of mineral resources as opposed to the rights of the occupiers
of the land and the recognition of Aboriginal culture. When we consider the effect
of the Bill now before us, it is very clear that the Government believes the need for
the discovery and development of mineral resources is greater than the need for the
protection of the culture of the people who occupy the land upon which those
minerals may be found.
In effect the amendment is to legitimise action taken by the Government. It
limits the sacred areas that can be protected through the Museum committee. Certainly
it places the importance of Aboriginal culture below that of what the State
Government declares in the national interest — whatever that may be. The Bill will
transfer the powers of the trustees to the Minister, and certainly it will mean that
the Aboriginal people will be unable to identify with their land.
The general effect of this Bill is to minimise the claim that Aborigines have on
sacred sites and to maximise Government authority. ((Western Australia Hansard,
1980: 1189)

The Government claimed that the amendments were minor and, in terms of the
number of words used, that may well have been the case. However those words,
as Dr Senior noted (1995: 15–6), gave effect to substantial philosophical changes
to the Act.

Steve Hawke also commented on the amendments:
In the first week of September, Bill Grayden introduced the long threatened
amendments to the Aboriginal Heritage Act. The definition of an Aboriginal site
was narrowed. The Minister’s powers to direct the Museum Trustees and staff were
enlarged and clarified. And a right of appeal was given to any person with an interest
in land to appeal against any decision under the Act, without any similar right of
appeal being given to Aboriginal people whose sites may be affected.
The conspiracy theories of those who believed Noonkanbah was an extravagant
decoy created to clear the way for development of the Argyle mine were given
greater credence than ever, when, two days after these amendments became law,
Grayden officially gave CRA permission to utilise the Barramundi site. This was
seven months after the company had first sought permission to do so. (Hawke and
Gallagher, 1989: 314)
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In fact the Bill was introduced in the Legislative Assembly on 20 August 1980
and read a second time on 2 September 1980. It was introduced and read a second
time on 10 September in the Legislative Council. The Barramundi Gap site is a
sacred women’s site, located at the AK1 open pit (Argyle Diamonds, n.d.). There
have been a number of claims that the site has been significantly damaged
(Greenleft Weekly, 1997; CFMEU, 1997: 22; Hawke and Gallagher, 1989: 260).

The main sections of the AHA which changed were: s. 5, the definition of what
constitutes a sacred site; s. 16, the right to excavate or remove; the repeal and
substitution of ss. 17–19, relating to offences for damage, application for consent
to land use, and protection of sites; s. 21, appeal process for persons aggrieved by
a site being protected; s. 25, varying or revoking protected status; s. 28, constituting
the ACMC; s. 39, the functions of the ACMC; and the repeal of s. 58, which
enabled a court to confiscate land and tenement rights.

In his second reading speech, Mr Grayden states:
The alterations are moderate ones; however, it is hoped that in practice, the
interpretation of this section of the Act [s. 5] will more nearly approximate the
original purpose for which the Act was introduced and result in the Act being
confined in its application to Aboriginal places and objects of importance and
significance, worthy of preservation (Western Australia Hansard, 1980: 839). [my
emphasis]

As was discussed previously in this report, the original Act in fact was designed
to be all encompassing and to provide the maximum protection possible. This was
deemed to be in the best interest of both the Aboriginal peoples, and the general
community. Once again, Grayden is a mass of contradictions. On the one hand
he states that the original Act:
…had the support of all parties and it was therefore worded in an all-encompassing
way, with the object of achieving as much protection as possible, particularly in
preserving Aboriginal objects and places which were an integral part of our history
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and so important to our heritage. (ibid: 839)

On the other, less than five paragraphs later, as previously quoted, he is suggesting
that confining the act to places worthy of preservation will more nearly approximate
the original purpose of the Act. It would appear that he is trying to associate his
amendments with the original intention of the Act as a method of obfuscating the
significance of the changes.

Mr Bridge, the Labor member for the Kimberley, also commented on these
contradictions:
How can the Minister talk about special assistance on the one hand and the law for
all being equal on the other?
Mr Grayden replied: “That is right, and within that structure we provide special
assistance.”
Mr Bridge: “There is no way it can be done, the Minister is playing around with
words.”
Mr Grayden: “That is what is happening at the moment.” (ibid: 1180)

Grayden goes on to claim that:
The second amendment [to s. 5] will obviate the difficulties being experienced in the
current Act and make possible prompt, sensitive Government decisions having full
regard for the urgent need to protect and preserve Aboriginal places and objects of
importance and significance to living Aborigines and the Australian heritage, and
for the wider public and national interest.

However, it would seem that the difficulties which the Government experienced
were more about finding a politically expedient way to assure mining development
without having to negotiate any protests and objections, especially from the affected
Aboriginal peoples themselves, such as in the Noonkanbah matter. The plan was
a clever one, and since the Government had the majority in both Houses, there
was no doubt that it would be passed. In fact, it was passed without amendment
in spite of valiant attempts by the Labor Opposition to remove some of the most
regressive aspects of the Bill.
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Mr Pearce argued that the proposed changes to s. 5 of the act would introduce
subjectivity into the decision making process for identifying what constituted a
place of importance to Aboriginal people. The words “importance and significance”
were added to s.5(a), which would serve to remove the blanket protection under
the current Act of places where traditional objects were kept and used. The place
itself now also had to have ‘importance and significance’ in order to be protected
under the Act. Section 5(b) had the words ‘any place’ removed in order to restrict
it to sites only, not all places of importance and special significance as was the
case under the original Act. Mr Pearce argued that in doing so the Government
“is removing objective criteria” for assessing Aboriginal heritage (ibid: 1253).

It is also interesting to note in Grayden’s last statement the notion that the
protection of Aboriginal heritage significant to Aboriginal peoples, significant to
Australian heritage, as well as the wider public and national interest. This
demonstrates the extent of the obfuscation of the real agenda of the s.5 changes
— reducing the amount and type of Aboriginal heritage which would be protected
under the AHA.

Grayden also outlined the new role of the Museum Trustees as an advisory body
to the Minister (ibid: 839). Formerly they were entrusted with great authority
under the Act, quite deliberately, as an apolitical body with expertise to make
judgements about the nature of Aboriginal sites and to recommend protection
accordingly. This power was now placed directly in the hands of the Minister.
Under the new s. 18 (4), the Trustees could also be directed at any time to
expedite decisions and recommendations about the significance of a site, meaning
that authentication could very easily be compromised through Ministerial direction.
As was discussed in the Noonkanbah section, the short period that anthropologist
Kingsley Palmer had to investigate the sites as Noonkanbah led to later problems,
when the Government claimed that there were ‘instant sacred sites’ popping up
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(ibid: 255), simply because two more thorough surveys were later conducted by
Museum anthropologist Peter Bindon found that the Amax drilling zone was an
extensive network of sites and places of significance. Thus, this power of direction
could easily be abused by a Minister seeking to limit the extent of sites which may
be discovered and thus require protection.

Grayden elaborates:
This Bill will enable us quickly to identify all Aboriginal sites of consequence in the
State and do something to protect them. We have not that ability at the moment.
We seem to be bogged down in recommendations by the Museum. (ibid: 1175)

In other words, the Museum was being too efficient in identifying the extensive
network of sites in Western Australia, causing an inconvenience to a government
committed to resource development as a key priority. Hence the need to ensure
that the Museum could be directed to curtail its investigations. It is also
disingenuous to suggest that the Government could not protect the sites that the
Museum recommended. Under the original Act they were automatically protected
under s. 5. A Registrar was appointed from the Museum staff under s. 37 and
directed to maintain a register of “all protected areas”, “ all Aboriginal cultural
material” and “all other places and objects to which this Act applies”, “whether
within the State or elsewhere”. As such, the Government only had to refuse
consent to use land in order to protect the sites. There were obviously just too
many recommendations of significant sites by the Museum which were on mineral
rich land, for the Government to consent to use the land without similar backlash
to the Noonkanbah conflict. It is clear from Grayden’s statement, reading between
the lines, that the Bill was designed to alleviate this problem.

Under the Bill, the ACMC became an advisory body to the Trustees, rather than
maintaining its former dual role as administrator of the Act. Under Clause 10(b)
of the amending Bill the ACMC was no longer able to administer the Act as
directed by the Minister, or to apportion and apply monies to do so. The ACMC
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also lost its function of “preserving, acquiring and managing on behalf of the
Trustees, places and objects which in their opinion are, or have been of special
significance to persons of Aboriginal descent”. In addition, they lost the capacity
to be delegated the authority of the Trustees. Clause 10(a) reduced these powers
to recommending to the Trustees whether places and objects were of ‘special
significance’ and whether they should be “preserved, acquired and managed by the
Trustees”. As such, the ACMC now became an advisory body to the Trustees,
which in turn had been ‘emasculated’ in deference to absolute Ministerial discretion.

Further, any decision by the Minister to place conditions on the consent to use
the land, or to deny land use, would be subject to appeal in the Supreme Court
(new s. 18 clause). Prior to the recommendation of a site being classified as a
protected area, notice would be given to ‘interested persons’ so they could make
representations to the Minister. In these amendments, the ‘landowner’ has
prevailing rights of appeal (ibid: 839). There were now many mechanisms in place
to ensure that the protection of sites can be systematically objected to, and
compensation sought. The Aboriginal peoples had no right of appeal and no right
to compensation if their sites were destroyed.

The concern of the Government over the compensation issue was also raised by
Grayden. In response to claims by Mr Bridge, the Labor member for the Kimberley
that the “Aboriginal people’s view was that the Act was a meaningless exercise
that meant nothing”, Mr Grayden replied:
But they [the Trustees] put forward the recommendation on the basis that the
Government would take into consideration the wider national and public interest.
For instance, they did not take into consideration the question of compensation or
the necessity for oil in the Commonwealth or anything like that. They made a
recommendation, knowing it was the obligation of the Government to do that
(ibid: 1177).

It is interesting to note that taking into account “the wider national interest” is
not a requirement under the original Act. It simply serves to inflate the burden
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that the Government claims it must carry in making such significant decisions,
and thus minimises the comparative value placed on Aboriginal heritage.

Grayden elaborates on the issue of compensation:
The Museum is not required to take compensation into consideration. If the Museum
Trustees were required to pay compensation under the existing Act, they could turn
to the Government and demand $500 million —one third of the total Budget of the
State — to be paid in compensation to one mining company; and this simply because
the trustees recommended that the area be protected and would not permit the
company to mine on it, when the Crown owns the minerals, anyhow. Nothing could
be more absurd. (ibid: 1191)

The façade of absolute protection for Aboriginal sites, as Grayden and other
Minister’s repeatedly state throughout the second reading debate as the primary
purpose of the Bill, was getting very thin. It is arguable that they believed that
there would be no sites found under the new s. 5 definitions, in light of Grayden’s
later statements in the Marandoo debate. Hence give the illusion of absolute
protection was not going to pose any problems to a Government committed to
mining and development, but would serve the purpose of putting the Government
in a good light.

If it became a choice between protecting Aboriginal heritage or paying millions
of dollars in compensation payments, the Government’s choice was not a hard
one, and could easily be justified as being in the ‘general interest of the community’,
which was a requirement under the Act when considering protection of Aboriginal
heritage, or ‘the wider national interest’ which sounds like a significantly greater
responsibility. However, as previously discussed, in 1972 it was originally hoped
that this would not be a problem in the medium term, as once the initial round
of land use conflict was settled Aboriginal heritage surveys would be conducted
prior to any exploration and development taking place and, even more effective,
prior to the granting of a mining or pastoral lease. This demonstrates either a
maladministration of managing the granting of leases by the Court government,
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or a clear commitment to privileging mining interests and brushing aside the
concerns over Aboriginal heritage protection.

Grayden declared that there was no need for an Aboriginal to have an avenue of
appeal simply because the “whole Bill is designed to protect Aboriginal sites of
consequence” (ibid: 1190). He argued that the Aborigines are protected by the
ACMC, the Museum Trustees and the Government of the day, answerable to
Parliament (ibid). This demonstrates Grayden’s paternalistic approach to Aboriginal
affairs. According to Grayden their interests were well looked after and as such
they had no need to make respresentations on their own behalf.

However, this alleged protective mechanism proved ineffectual in the case of the
Noonkanbah Community and other sites under threat such as Argyle, when the
Government will only abide by its own definition of a sacred site and not that of
the Aboriginal peoples themselves, or the expert anthropologists sent to do surveys.
Neither the original Act, nor the amended legislation, protects the rights of
Aboriginal peoples if the government refuses to act in good faith and within the
spirit of the Act. Hence Grayden’s argument is fallacious and clearly intended to
give justification to one of the more discriminatory and racist aspects of the
legislation, the unequal appeals mechanism.

Section 58 in the original Act enabled a court to order the forfeiture of any
“right, title or interest held by that person in or affecting that land or anything
on or under that land or any mining tenement or mining privilege relating thereto”
if they were satisfied that an offence was committed “knowingly, for the purpose
of gain and with the intent to defeat the purpose of the Act”. Grayden claimed
that the penalties for breaches were already stringent enough, being a maximum
of a twelve month jail term, and that this section penalised innocent shareholders
or families (ibid: 840). As such, s. 58, which the Tonkin Government introduced
specifically as a severe deterrent in order to ensure that the isolation of sites was
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not a factor in their desecration, was to be repealed. Mining companies no longer
had to fear the loss of their leases if they deliberately desecrated a site and it was
found out. The furphy of this argument is that in doing so, the shareholders and
pastoral families stood to gain substantially from these actions.

Grayden’s Second Reading speech, less than two pages, was kept brief and
with little detail, giving an appearance of introducing only “moderate
amendments” to keep the focus of the Act on the protection of Aboriginal
heritage, and the general interest of the community, both locally and nationally.
The Opposition’s response in both Houses was a scathing attack on the
Government and their motives.

Leading the Opposition’s objection to the Bill was Mr Pearce, who also had a
substantial say in the Noonkanbah debate. He claimed that the Bill sought to
“legitimise exactly the sort of governmental procedures that have got the
Government into such a mess in respect of the current Noonkanbah dispute”
(ibid: 1157) and that the Bill was a recipe for continuing these sorts of problems
throughout the State. These were prophetic words, as there have been a number
of similar situations arise since Noonkanbah, which will be more fully discussed
later in the following sections.

He went on to argue that the Bill sought to greatly strengthen the Minister’s powers
and downgraded the role of anthropologists. He claimed that the Government was
using the court system to “bolster the position of mining companies”.
In fact to call this an Aboriginal Heritage Amendment Bill is almost a joke in itself.
It is a mining company’s Bill of rights for interfering with Aboriginal sacred sites
throughout the state… We concede that there is no protection for Aboriginal sacred
sites at present. (ibid: 1158)

This was a true statement in light of the use of s. 11(2) to direct the Trustees to
consent to mining in spite of their objections, and their initial recommendations
of protection. If it happened once, it was surely able to happen again.
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Mr Pearce then discussed the original intention of the Act:
When one reads the 1972 Act carefully, one realises that the thrust of the legislation
was to remove the decision-making processes from political hands. That is why the
Museum, through its trustees, and the Aboriginal Cultural Material Committee were
given such a prominent and independent role. (ibid: 1159)…
Under the present legislation an Aboriginal sacred area is protected simply by
virtue of being such an area, and it is not necessary for any further steps to be taken.
If I were to go out and excavate on or damage an Aboriginal sacred site I would be
committing an offence, irrespective of whether the area was registered by the Museum
or set aside by anthropologists or the Parliament. (ibid: 1164).

He proposed that the solution to the problem of political decision making, is to
return to the intention of the 1972 legislation and remove the power of s. 11(2)
from the Minister, “or at least to delineate the power so strictly that it cannot be
used again in the way it has been used in relation to Noonkanbah.” (ibid: 1159).
However the Government was doing precisely the reverse — it was putting absolute
discretion into the hands of one person, the Minister, with no right of reply by
those whose rights were supposed to be central to the Act, Western Australian
Aboriginal peoples. The Government was also introducing a mechanism where
consent for land use contrary to the purpose of the Act could be obtained by a
landowner, and again the Aboriginal peoples had no specific right of appeal over
these decisions.

Mr Grayden was questioned about the absence of the right for Aboriginal
people to appeal against a decision by the Minister to consent to land use: Mr
Pearce spoke about even handed rights of appeal “that is to say, an appeal
which can be made by any aggrieved person against any ministerial decision
(ibid: 1167). Mr Grayden responded, “The whole purpose of the Act is designed
for that purpose” (ibid).
Mr Pearce: The Minister cannot seriously say to me that if, for example, he were
to allow a sacred site to be mined, the Aboriginal group aggrieved by that decision
could appeal to the Supreme Court?
Mr Grayden: We have the Cultural Material Committee, which is represented by
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Aborigines; we have the Museum Trustees; then we have a Government which is
answerable to Parliament and to the electors. Therefore, its decisions are going to be
responsible in the extreme. (ibid)

Mr Pearce accused the Government of two steps in their ploy to give de facto
rights to mining companies. The first was to strengthen the Minister’s ability to
destroy sites. The second step was tightening the definition of a sacred site and
then “providing an appeal to the Supreme Court in the hope a judge can be
obtained who will allow to be destroyed a site the Minister claims to wish to
protect” (ibid). He claimed that with the tightened definitions, the Court was
“more likely to rule in favour of destroying sites rather than in favour of those
who seek to have sites protected” (ibid).

Mr Pearce assured the House that “no Labor Minister for Cultural Affairs will
allow the sort of activities on Aboriginal sacred sites that the present Minister is
prepared to allow” (ibid). It is a shame that successive Labor Governments did
not read this debate and abide by this assurance, or perhaps since the portfolio
changed to ‘Aboriginal Affairs’, and later ‘Indigenous Affairs’, it didn’t strictly
apply. Labor governments have been equally delinquent in upholding the principles
of the AHA, which will be discussed in later sections.

Mr Pearce summarised the Opposition’s objections to the Bill:
In essence, our argument against the current amending Bill is that it is designed to
make it easier for mining companies to use, mine and possibly destroy Aboriginal
sacred sites under any form of government by using particularly a greatly strengthened
ministerial power and by allowing appeal to the Supreme Court only in cases of
mining companies or other interested groups which seek to destroy sacred sites,
while at the same time limiting rights of appeal by Aborigines. This conspiracy or
plot has been made possible by restructuring the definitions of Aboriginal sacred
sites by increasing ministerial power so that it covers all areas of the Aboriginal
Heritage Act and gives the Minister power over all sites and by not allowing an
appeal on any sacred site. The Bill allows appeal only if the Minister rules against
destructive activity on sacred sites.
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We oppose the Bill because it removes a significant offences penalty from the
Act. We oppose the Bill because it would stop mining companies from losing mining
tenements if they destroyed sacred sites. In such cases, under the current Act they
would lose their tenements. We oppose the Bill because the right of appeal is very
much one-sided in favour of mining companies; Aboriginal groups do not get a right
of appeal.
We oppose the Bill because the status of protected areas is undermined by the
ability of the Minister to declare by ministerial decree that a previously protected
area, because of its outstanding significance, will be scrapped if a mining company
shows interest in the site. We oppose the Bill because the Museum’s role is downgraded.
(ibid: 1172)

The following exchange between Pearce (Labor) and Grayden (Liberal)
demonstrates one example of the continuous denial by the Government throughout
the debate that they were doing anything to weaken the original Act:
Mr Pearce: I feel that I have demonstrated to the House very clearly that this
amending Bill is designed to deprive the Aboriginal communities, almost totally of
their rights to their sacred sites, to the advantage of mining companies.
Mr Grayden: Nothing could be further from the truth. (ibid: 1173)

Grayden was trying very hard to maintain the façade of Government propriety
and concern for the protection of Aboriginal sites. However, only a matter of
weeks later, and days after the passage of the Bill, the Argyle diamond mine was
approved by Grayden with the new Ministerial consent provisions of s. 18. This
is in spite of months of objections by Aboriginal groups. A request to the Museum
for an action to be taken under the Act for a breach of s. 17, with evidence from
two anthropological surveys, was deferred on the request of Grayden in July 1980
(Hawke and Gallagher, 1989: 260). At that stage he would have known the
substance of the amendments to the Act as they were announced around the same
time. Once again, the Government’s actions spoke louder than their words.
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With respect to offences under the Act, Mr Pearce claimed that to the
best of his knowledge:
“no-one had ever been sent to gaol for offences against this Act, nor indeed has
anyone ever been fined. If the efforts I made to have prosecutions launched against
the people who pegged areas in Pea Hill recently are any guide, obviously it is almost
impossible to get the Commissioner of Police to take the matter seriously. In the
north-west he is concerned only with offences that are committed by Aborigines or
by people who are friends of Aborigines. (ibid: 1166)

Thus the Act was simply ineffectual in the face of a lack of political will
instigate any prosecutions.

Once the amendments went into Committee, on behalf of the Opposition Mr
Pearce proposed a number of amendments to the Act which would serve to:
…limit section 11 of the 1972 Act which provides ministerial power. We wish to
define more clearly the area in which the Minister has power to direct. As a corollary
to administrative power, we wish legislatively to strengthen the role of other bodies
such as the Museum and Museum Trustees, and to maintain the role of the Aboriginal
Cultural Material Committee. We wish to set up an independent apparatus for judging
disputes consisting of a Tribunal —a judge of the Supreme Court of Western Australia.
The tribunal, along with the registrar of Aboriginal sites, would have an independent
role in registering Aboriginal sacred sites. (ibid: 1252–3)

This was to ensure that any matters arising under the Act “would be determined
objectively, and not on political grounds” (ibid: 1253).

Mr Pearce also wanted to add to s. 5 a clause to clearly articulate that registered
sites were included in the definition of Aboriginal heritage. This was important:
“so that a further legal dispute cannot arise over whether or not a registered site falls
within the four or five categories listed in the parent Act. It is only a procedural
matter to give greater legal validity to the registration procedures which I will move
subsequently, and it is necessary for that provision to be written into the definition
of what constitutes an Aboriginal site right at the beginning”. (ibid: 1254)

Mr Grayden, in opposing the Opposition’s amendment, claimed that:
“Clause 2 [amending s. 5] is sufficiently all embracing. It differs very slightly from
the original Act. The original Act went far beyond what was intended in legislation
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to delineate and preserve places of significance to living Aborigines and places of
significance to the national heritage”. (ibid)

Once again he claims that the Act is ‘differing’ very little, yet contradicts himself
by stating that the original Act went too far. Later he argues, “It is clear the Bill
will place strict limitations on the specific areas of land which can be defined as
having some importance or significance, or to be sacred, ritual or ceremonial
sites” (ibid: 1257). He must surely be referring to the number of words which are
changed when he refers to ‘differing’ rather than the context of the changes, a
question of semantics which he used very effectively throughout the debate to
deny that the Bill was changing the parent Act to any great extent. However, the
few words which were added and subtracted did have a substantial impact on
restricting what would now be classified as a place to be protected under the Act,
and in other sections undermined the rights of Aboriginal peoples to be assured
that their heritage would be protected.

The Opposition sought the advice and comments of a range of stakeholders —
“Aboriginal groups, anthropological groups and the community generally” (ibid:
1160) — in drafting their amendments. It had a wide degree of acceptance
within these groups (ibid). Had these amendments been passed, it is likely that
the consequent desecration of sites, and legal challenges, over the next two decades
might have been minimised.

The Government’s 1980 amendments set a precedent for the future undermining
of Aboriginal rights in Western Australia, with more amendments to come — first
under Labor’s Lawrence Government in 1992 (which were never introduced) and
then the second Court Government in 1995. However in 1992 the Lawrence
government was to introduce a new precedent, introducing legislation which would
excise a portion of land from the application of the AHA. This is discussed in the
next section.
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The Government rejected all of the Opposition’s amendments in 1980, in both
the Legislative Assembly and the Legislative Council. The Hon. Peter Dowding
took up the cause in the Council, along very similar lines to that of Mr Pearce
in the Assembly but with much stronger language, accusing them variously of
being racist, paternalistic and assimilationist. The Opposition were very clearly
committed to the ongoing protection of Aboriginal heritage, and the rights of
Aboriginal peoples to enjoy the continuing use of their heritage. Mr Pearce states;
We of the Opposition are, in fact, the guardians of the intention of the 1972
legislation. We wish to see that intention put into effect. We are facing a fundamental
question about the use to which our land should be put when there are competing
pressures from different groups. (ibid: 1160)

The Court Government was very clearly committed to ensuring that the mining
boom could be fully exploited. As Mr Pearce also stated:
The problem with this legislation is that it does not give to anybody who is seeking
to preserve sites — the Aborigines, and Aboriginal community, the Museum or any
other group — any rights at all. The Bill gives a whole series of rights to mining
companies in a way in which, de facto, they have been doing it till now but for
which they did not have any right under law. (ibid: 1158).

He was to be proven right only weeks later, as previously discussed, when the
Argyle diamond mine was given consent to go ahead.

Finally, Mr Pearce identified the crux of the whole matter:
There has been a classic confrontation all over the world in the last two centuries
by the exploitative use of land by European groups which are making incursions
upon traditional, native-held land and disrupting the original inhabitants when they
do so. (ibid: 1160)

The conflict between indigenes, pastoralists and developers is one which had
been ongoing for many decades. In 1972 Tonkin attempted to reverse that
trend, but it had become simply too attractive economically for subsequent
governments to ignore.
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The 1984 Aboriginal Land Inquiry (the
Seaman Inquiry)
The Aboriginal Heritage Act has always given absolute control over Aboriginal sites
to the Minister of the day. It proved ineffective to protect the Barramundi Gap and
other sacred sites at what is now the Argyle Diamond Mine, and sacred sites at
Noonkanbah and on the Harding River. (Seaman, 1984: 144)

Introduction
An inquiry into Aboriginal land rights was commissioned by the Burke Labor
Government in May 1983. This was in response to an election commitment by
both the State and Federal Labor Parties, under Burke and Hawke, to “institute
some form of secure land tenure for Aboriginal people” (Commonwealth of
Australia, 1991: 604). The Commissioner appointed was Mr Paul Seaman QC.

This Inquiry was important on two fronts. First it specifically addressed
Aboriginal land rights in Western Australia in the climate after the
Noonkanbah conflict and with a Labor Government in office both in the
State and Federally. The second important factor was that Seaman was asked
to review the operation of the AHA.

The terms of reference of the Inquiry relevant to a discussion on the AHA included:
•

The kinds of relationships to land which should be protected and “the
ways to satisfy the reasonable aspirations of Aboriginal peoples to rights
in relation to land” (2).

•

“[T]he relationship of granted areas to resource development projects and in
particular the question of compensation and royalties.” (5)

•

Review the operation of the AHA and make recommendations for protecting
sites of significance. (6)
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•

Look at ways that the legitimate concerns of Aboriginal peoples can be
accommodated in respect to mining development and exploration and to
consider the social impact of development. (7)

The Inquiry received 233 written submissions totalling 3896 pages . A Discussion
Paper was produced from the submissions and published in January 1984. Seaman
met with 2 200 Aboriginal people and about 500 non-Aboriginal people on 120
separate hearing days, travelling approximately 70 000 kilometres. Evidence was
given by 809 Aboriginal people and 237 non-Aboriginal people. By any measure,
this was an extensive inquiry which was designed to ensure maximum participation
from all stakeholders (ibid: 11).

Seaman’s observations
Seaman acknowledged the difficulty for Aboriginal women in giving evidence. He
states that “there has been a good deal of written material to guide any Tribunal
in the appropriate ways of considering the interests of Aboriginal women” and
notes that the “regional Aboriginal organisations have a democratic base” (ibid:
10–11). These statements predate the Hindmarsh Bridge conflict over the alleged
fabrication of ‘secret women’s business’ by 10 years.

Seaman observed conflicting views between Aboriginal and non-Aboriginal
peoples with respect to Australia’s historic treatment of Aboriginal peoples.
He noted that:
The Aboriginal witnesses have constantly spoken about the past treatment of their
race. The non-Aboriginal witnesses have usually put their views on the basis that the
past is behind us now and does not matter (ibid: 16).

He also notes that the spoken history of Aboriginal peoples is very different to the
history relied upon by non-Aboriginal participants (ibid); that there was support
for the Aboriginal view of the truth about their history and the fallacy of the nonAboriginal version; and how that leads to false attitudes towards Aboriginal peoples
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(ibid: 18). This demonstrates the gulf between the two cultures at the time of the
Inquiry which, after conducting my research, I would argue continues to this day.

Seaman himself admits to good intentions but poor judgement:
I began my work in the Inquiry intending to give Aboriginal people every chance
to participate. I expected that they would probably be too disorganised or inefficient
to make any worthwhile input, and that some of the issues would be beyond them.
Like a great many other people I had made the unconscious assessment that they
were in some general way inferior to non-Aboriginal people. (ibid: 17)

He goes on to note that they showed effective organisation, clarity in putting
their case and an intelligent grasp of the issues. It is very fortunate that he
recognised the fallacy of his initial assessment early on in the Inquiry.

He commented that it was clear from the hearings that “not only traditionally
orientated Aboriginal people throughout the State speak of the land as ‘theirs’”
and that:
the conflict between the Aboriginal view and the legal position will not, in my view,
be resolved by a land rights system which accords benefits only to those who establish
Aboriginal traditional ownership to land (ibid: 23).

This acknowledges the dispossession of many Aboriginal peoples from their land
and the equality of their rights to land with ‘traditional’ Aboriginal peoples. He
also states that in Western Australian law, land is treated as though it never was,
and still is not, Aboriginal land (ibid:23).

Both these points have implications for how ‘urban’ Aboriginal peoples are included
in the processes under the AHA, as the use of the word ‘traditional’ often tends
to exclude their interests. There was also concern that any land rights based on
‘traditional’ ownership did not acknowledge new relationships with land (ibid:
33). During hearings, some witnesses expressed strong attachment to their new
location, whether it be towns, settlements, missions or pastoral stations (ibid).
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There was also discussion of the social cost of the dispossession of Aboriginal
peoples from their lands. Aboriginal peoples had been “thrown together”
without any regard for language, groupings or traditions; some retaining their
traditional lands but many more being accommodated on these lands (ibid:
34). Seaman expressed some concern at the lack of involvement of
‘fringedwellers’ in the Inquiry. He suggests that from his observations, these
groups of Aboriginal peoples are “the most affected by the loss of land and
traditional culture” (ibid). This has implications for the continuing problems
occurring in Aboriginal communities today.

Seaman’s Discussion Paper stated that:
the ultimate resolutions of this Inquiry will involve a judgement which balances the
justness of Aboriginal claims, the need to provide Aboriginal people as a dispossessed
section of the community with some security by way of land tenure, and the benefits
to society as a whole from taking those steps against any competing interests of and
within the broader community. I still remain of that view. (ibid: 24)

This relates back to the discussion on ‘the public interest’ and comments on the
need to privilege special needs groups. It also has implications on how the AHA
is applied and the use of Ministerial discretion in decision making. It would
appear that Seaman strongly supports the need to provide security and assurance
for Aboriginal peoples in land rights, and as a consequence, in the protection of
their heritage.

Seaman discusses the serious concern of Aboriginal peoples “for the future of their
race unless security on land is restored to them” (ibid: 29). He comments that the
evidence before him satisfied him that a “subtle and elaborate Aboriginal system
of law in relation to land is till in operation in many parts of the State” (ibid: 30)
and that “clearly the land is central to their beliefs”. He also comments of a range
of interests in land, both traditional and contemporary.
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Of relevance to the places that Aboriginal protection legislation may apply, is
Seaman’s observation that the Dreaming tracks extend “across and beyond land
and traverse the territories of other groups” and that as a result “[i]ndividuals to
whom those traditions are significant may therefore have interests in sites or land
beyond their own groups boundaries” (ibid: 32). He also notes that the “economic
and residential range of Aboriginal groups often extends beyond the country over
which they might have entitlements based on descent, succession, conception,
birth or mythological association” (ibid).

These issues also have implications for the diversity and complexity of
Aboriginal organisation and for identifying Aboriginal peoples who either have
a right to speak for country, or have an interest in another group’s country as
it is part of their own Dreaming track. Any interruption to that track through
damage or destruction of sites has the potential to impact on the law of
Aboriginal peoples who may be remotely located from the actual site. The
issue of remoteness from sites has also been problematic in determining the
appropriate Aboriginal peoples to speak for that country. Hence these issues
must be factored in when consulting Aboriginal peoples about sites and areas.

I will now turn to Seaman’s comments on the AHA and recommendations for
Aboriginal heritage protection legislation. He starts out by looking at the aspirations
of Aboriginal peoples in protecting their heritage, then looks at the AHA itself
and finally offers some conclusions.

Seaman’s comments on the AHA
Seaman states that the hearings confirmed the view that “all land has a spiritual
significance to the traditional people who are related to it” (ibid: 139) and that
“[t]he desecration of certain sites has caused the most profound anguish to
Aboriginal people, and very great alarm in their communities” (ibid). Desecration
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is defined quite broadly and includes taking photographs or making prints of
photographs (ibid).

Seaman also notes that Aboriginal peoples feel a genuine fear for non-Aboriginal
peoples who enter onto or interfere with their sites, as they believe them to be
‘supernaturally dangerous’ (ibid: 140). He goes on to quote traditional owners
talking about Noonkanbah, the Argyle Diamond mine and Harding River (ibid:
140–141). All these stories demonstrate the strong and genuine belief in the
significance of their sites, the consequences of damage or destruction and the fact
that the State government did not listen to their concerns. The frustration of the
inability to protect their sites also shows through in these quotes.

He states that some people find it appropriate to claim that:
traditional Aborigines are frauds who invent sacred sites when there is some sort of
advantage to them in doing so. I carefully scrutinised the evidence of traditional
Aboriginal witnesses about their sites and saw and heard nothing which caused me
to doubt the genuine nature of their beliefs. (ibid: 143)

This has implications for the way that Aboriginal heritage is assessed under the
AHA. This chapter deals with the way that State governments have demeaned
the integrity of Aboriginal peoples regarding claims about their heritage. One of
the ways this is done is to accuse Aboriginal peoples of ‘fabrication’ or ‘recent
invention’. Seaman’s comment above demonstrates that this is unlikely to be the
case and thus is being used perjoratively for political gain.

With regard to protection, Seaman comments that it is likely that the protection
of restricted information is as important as the protection of the sites themselves
(ibid). This too has implications for the AHA as there is currently no mechanism
to protect restricted information. As such, Aboriginal peoples knowledge to be
equally recognised as heritage and accorded appropriate protection in the AHA.
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These points are important in light of the current process under the AHA which
still requires Aboriginal peoples to provide inordinate amounts of proof about
their sites, which is often subsequently rejected on the grounds that there is ‘not
enough evidence’. This process puts Aboriginal peoples in a no-win situation of
disclosing restricted information without any positive outcome for doing so, thus
losing both their sites and the secrecy of their knowledge. The subjective nature
of the test of significance, the need for evaluation of each and every site and lack
of confidentiality for restricted information (or even the need for its disclosure)
are at the core of these problems.

In relation to the 1980 amendments, Seaman comments:
Following the 1980 amendments the Aboriginal Heritage Act has a simple operation
in relation to sites. The government of the day can decide in the interests of the
broader community what Aboriginal sites should be destroyed or damaged, no matter
how sacred or important or special their significance to Aboriginal people may be.
Aboriginal people have no right to be heard on the topic, although private property
owners may appeal to the Supreme Court if the Minister will not authorise a
disturbance. (ibid: 144)

This summary succinctly encapsulates the new purpose of the AHA, post 1980
amendments — that of giving the government carte blanche control over
Aboriginal heritage.

A number of other issues arose out of the submissions and evidence. These were:
•

some Aboriginal people wanted to protect archaeological sites and others
weren’t concerned (ibid: 144–5);

•

almost all submissions and evidence from Aboriginal peoples were “against
revealing traditional information upon a register held by a non-Aboriginal
organisation (ibid: 146);

•

much stronger site protection is needed (ibid); and

•

that there has been an overemphasis on archaeological site investigation
rather than investigating the interests of living Aboriginal peoples, for
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example at Harding River, Burrup, Argyle and Warburton; with Seaman
concluding that this was an accurate accusation (ibid: 146–7).

Seaman concluded that it was the aspiration of Aboriginal peoples to have strong
Aboriginal administered protection of the sites which form part of a living
traditional culture, but that he would not apply the same protection for sites
which are merely of historical or archaeological interest. He argued that these
sites are more appropriately cared for under the existing regime (the AHA) (ibid:
149). He states that using the Museum’s facilities, which are more concerned with
“recording the history and culture for the broader community” and which is
ultimately controlled by the Minister, does not meet the reasonable aspirations of
Aboriginal peoples (ibid). He also states that the reliance on a register of sites is
flawed and that there is danger where there is no assurance that appropriate
Aboriginal peoples have been consulted.

Seaman makes a number of recommendations for legislation, which appears to be
intended to supplement the AHA, not amend it. The key recommendations are:
•

Use of the word ‘area’ as including a site, and defined as “an area of land
within the State, or in or beneath waters controlled by the State, or an area
of water in the State, which is of particular significance to Aboriginal in
accordance with Aboriginal tradition but to exclude areas on private freehold
land.” [my emphasis] (ibid: 150);

•

Not recommending an Act along the lines of ATSIHPA because it effectively
placed both Aboriginal and non-Aboriginal interests under the discretion of
the Minister with no appeal rights except through prerogative writs (ibid:
151). Seaman states that “a system which left protection of significant areas
to Ministerial discretion would not fulfil any Aboriginal aspiration in Western
Australia” (ibid);

•

a scheme of prior identification of zones which contain Aboriginal heritage
and the correct people to approach concerning those zones in order to
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achieve a compromise between the non-Aboriginal need for information
and the Aboriginal need to protect that information (ibid: 152);
•

providing funding for regional Aboriginal organisations to assist zone and
‘correct persons’ identification (ibid: 155);

•

a Tribunal (recommended as an ‘Aboriginal Land Tribunal) to, amongst
other responsibilities, resolve disputes and assess reasonable compensation
for landowners whose interests are affected by protection, and compensation
for Aboriginal peoples to reduce the social impact of development (ibid:
158); and

•

“[i]f the development is of a sort which must be preceded by a social impact
study, the Tribunal should take account its recommendations as adopted by
Government” (ibid: 159)

•

the AHA will remain in force in relation to sites which are not within the
recommended definition of significant Aboriginal area, or would fall within
that definition but are not within a notified zone.

Seaman states that:
These recommendations will only produce effective results if they are speedily
implemented. This demands a commitment to provide regional Aboriginal
organisations in traditional areas with the resources to do the work needed to register
notified zones before the Interim Protection Act expires [the sunset clause of
ATSIHPA was repealed in 1998]. Aboriginal people will have no need to reveal their
secret traditional knowledge about areas of Aboriginal significance on every occasion
that they wish to protect an area of significance. They will only need to give evidence
in the rare case of an application to the Tribunal by a developer, or upon a prosecution
for desecration. (ibid: 159)

This mechanism is to be commended, however I question Seaman’s naivety in
suggesting that appeals to the Tribunal would be rare. He appeared well aware of
the propensity for conflict and the tensions between Aboriginal and non-Aboriginal
peoples. It is unlikely that he was not also aware of the past history of the AHA
as he states that it has been effectively been a mechanism to allow development
(ibid: 144).
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In relation to Seaman’s recommendations, I have problems with the inclusion of
the term ‘particular significance’ as it is subjective. A Tribunal may be an
appropriate conflict resolution mechanism but it centralises the process and may
take it into non-Aboriginal hands. If a Tribunal was to be created I would propose
that there was a balance of Aboriginal and non-Aboriginal members, as well as
gender balance and regional balance. I also agree with the notion of a social
impact study prior to a development application being approved. This would
provide a mechanism for Aboriginal peoples to demonstrate the effect of the
development on their community, their economic livelihood and their religion.
Some of these recommendations will be included in the recommendations of this
report.

Seaman also directly addressed the conflict between mining rights and Aboriginal
land rights. He notes that both the Aboriginal submissions and the evidence at
hearings reflected “a strong anxiety to say whether or not granted land should be
explored, or be mined or have oil extracted from it” (ibid: 161). He invited the
Minister to whom he was reporting to give weight to certain considerations when
determining the recommendations of the Inquiry with respect to oil and mining
on Aboriginal land. These were:
•

“Aboriginal people were moved off their lands continuously from 1826 to
the present time.

•

“Their society may completely disintegrate unless the process of using their
land at our will is not halted.

•

“They have a pressing need to be secure on whatever land they are granted.

•

“Unless they are given the maximum control on their own land, the benefit
of that security will not be achieved”. (ibid: 162)

These are very strong considerations, which in effect suggest that Aboriginal
peoples should have the right to veto development on their land. Seaman then
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went on to state that the “aspiration to control mining and oil activities on
Aboriginal land is reasonable” (ibid: 164). On the development side, Seaman
states that it is clear that the industry submissions:
“reveal only one principle… that the mining industry wishes the Government to
exercise its power over its minerals so as to give mining interests paramountcy over
Aboriginal interests in land, and for that matter most other interests in land (ibid:
166).

He also notes that under s.29(2) of the Mining Act 1978 “the great majority of
Western Australians have the power to control whether or not mining takes place
on their land” (ibid: 165) and that this was brought about because of the community
reaction to the “threat of mining on private property” (ibid). As such, to not
provide a similar provision on Aboriginal land would be racially discriminatory
under the RDA.

Seaman “adopts the words” of Senator Chaney who spoke at the “1979 Conference
on Mining and Petroleum Law”, speaking to the “immediate predecessor of s.29(2)”
of the Mining Act:
The 1970 Amendment represented a response to the pressure which miners were
placing on private landowners which went beyond the limits which were acceptable
in Western Australia at that time. At the same time, there were amendments to the
permit to enter provisions which also strengthened the position of the private
landowner. Society is entitled to make judgements about the community interests
which conflict with each other, but I believe miners will have to learn to live with
the idea that they will operate on the basis of the consent of those they are affecting rather
than on the basis that they have some intrinsic superior right. [my emphasis] (ibid: 167)

This highlights the superior/inferior and racist attitudes of successive governments
who have been willing to protect non-Aboriginal land rights, but not Aboriginal
land rights. As Seaman ‘adopts’ these words, it also demonstrates Seaman’s own
position in relation to developers rights, regarding that they should not necessarily
prevail over other rights. He also states that he does not “automatically equate the
interests of the mining industry with the interest of the community or State”
(ibid: 167).
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However Seaman also notes that most Aboriginal peoples were “interested in
making realistic arrangements about their land with the mining and petroleum
exploration companies” (ibid: 180). Hence the oft cited claim that Aboriginal
peoples are ‘anti-development’ appears to be used for political purposes to polarise
opinion against Aboriginal peoples if they are objecting to certain land uses,
rather than perceiving it as a legitimate stand for their legislated rights.

In spite of arguing strenuously for the need for Aboriginal land rights and control
over that land, Seaman apparently abandons the rights of those Aboriginal peoples
who are not granted title over their lands. He states the following:
The 1984 Commonwealth legislation does not absolutely guarantee the protection of
any significant area nor does the State Heritage Act, nor do I consider that any
legislation realistically can. I do not accept that traditional Aboriginal people should
have the power to stop all development on non-Aboriginal land which could desecrate
a significant area. I do not consider that the zone maps should be beyond challenge
if they impede a development or activity by a landowner or those who by authority
of law or with his consent wish to conduct activities on the land. (ibid: 158)

This would appear to fly in the face of many of Seaman’s previous comments
about Aboriginal empowerment and the need for special measures, as well as
meeting the reasonable aspirations of Aboriginal peoples. He appears to tie the
right to protecting Aboriginal heritage to the possession of land. What Seaman
does in making this statement is to disenfranchise those Aboriginal people who
have not been granted their land. Legislatively, this would create classes of ‘haves’
and ‘have nots’ within Western Australia’s Aboriginal communities.

I have only had access to Volume One of Seaman’s final report, which doesn’t
contain all the recommendations of the Inquiry. However Seaman’s key
recommendations were summarised in discussion on this report under the Royal
Commission on Aboriginal Deaths in Custody: Regional Report of Inquiry into Underlying
Issues in Western Australia — 6.4 Aboriginal Land headed by Commissioner Pat
Dodson. They are as follows: “a right to Aborigines to say no to mining; a tribunal
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to hear Aboriginal land claims; the establishment of Aboriginal resource agencies
throughout Western Australia; the strengthening of the Aboriginal Heritage Act
(1972-80)” (Commonwealth of Australia, 1991: 6.4). As previously discussed, this
right to veto appears to have only been recommended for Aboriginal peoples who
are granted land rights.

Sadly, it all became a moot point as 10 days after the final report of the Inquiry
was completed, the Burke Labor Government “rejected the essence of the Inquiry’s
findings, replacing it with its own ‘statement of principles’” (ibid). Commissioner
Dodson discusses some of the reasons for this backflip:
It is important to observe that the so called veto on mining while, in part, being
recommended because the submissions received by the ALI had largely put forward
that view, was also recommended on the grounds that: ‘for the last 80 years, the
reactions of the broader Western Australian community to the threat of mining on
private property has been clearly reflected by the state mining legislation. The great
majority of West Australians have the power to control whether or not mining takes
place on their land by virtue of provisions now enacted by Section 29 (2) of the
Mining Act 1978 ‘ (Seaman, 1984b: 60).
In addition, as the Aboriginal Land Inquiry Report points out (while also
acknowledging the powerful economic strength of the mining industry in this State:
e.g. pp.60-61), ultimately the Mining Act provides the Minister for Mines with the
power to refuse any form of land grant to Aboriginal people. In sum, the view that
Aboriginal people would be provided with powers — a veto on mining — that other
members of Western Australian did not already have, was a myth. The propaganda
campaign waged successfully by the Chamber of Mines and other vested interest
groups had convinced the ordinary Western Australian citizens that they were at risk
and stood to lose wealth which they did not have and would be unlikely to gain. It
was a victory not for Western Australia but for the Mining Industry whose collective
wealth does not necessarily directly benefit the State. (ibid)

A drafting committee was constituted to put together an alternative ‘Aboriginal
Land Tenure Bill’, with representatives from:
the Australian Mining Industry Council; the Pastoralists and Graziers; Primary Industry
Association; Chamber of Mines; Department of Premier and Cabinet; Commonwealth
Government representatives; representatives from Government administered
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departments concerned with Aboriginal affairs; representatives from an independent
land council. The National Aboriginal Conference, declined to be involved in this
process. (ibid)

The makeup of this committee, and the aforementioned propaganda campaign,
leaves little doubt that the Burke Government’s intent was to privilege nonAboriginal interests for political gain.

In 1985, the Bill passed through the Legislative Assembly but was rejected in the
Legislative Council. The fact that the Burke Government rejected Seaman’s
recommendations and introduced a Bill which had ostensibly been constructed by
non-Aboriginal interests breached their 1983 election promise to Aboriginal
peoples. Commission Dodson notes:
It is necessary to restate here that prior to the State Labor Party’s successful campaign
in February 1983, significant attention (essentially in the Aboriginal community)
was being focused on Labor’s pre-election promises to address Aboriginal land concerns.
I would suggest the subsequent failure of the incoming Government to address these
matters impacted in a devastating and demoralising way, which left Aboriginal people
pondering, when is there going to be some understanding by non-Aboriginal society,
and when will there be political will and fortitude by government? Or are we still
to live our lives amid broken promises? (ibid)

Aboriginal peoples are still living their lives amid broken promises today, as will
be discussed throughout this chapter. The Seaman Inquiry was likely the first set
of recommendations on Aboriginal land and heritage rights in Western Australia
to be rejected by the State government, but certainly not the last.

The Seaman Inquiry demonstrates that where there is goodwill and understanding
toward Aboriginal peoples, cooperation can be readily achieved. Throughout the
Inquiry, Aboriginal peoples were realistic and reasonable in their expectations for
both land rights and development. They intelligently and clearly articulated their
needs and wants, which included a profound sense of connection to their land and
the need for control over it for their long term wellbeing.
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Seaman’s observations are particularly interesting in light of the current application
of the AHA. In two decades not much has changed for Aboriginal peoples as a
result of Seaman’s Inquiry. He notes the aspiration for land rights, need for assurance
in protecting Aboriginal heritage, problems for ‘non-traditional’ Aboriginal peoples,
the falsity of claims of fabrication and that desecration of sites has a profound
emotional impact on Aboriginal peoples.

Seaman’s observations and findings also have implications for amending the AHA.
He made it clear that land is very important to Aboriginal peoples, that they have
the capacity and desire to manage and protect their heritage, the need to protect
areas which may include dreaming tracks, protecting restricted information, an
overemphasis on archaeological evaluation. He also recommends funding for
regional committees, a Tribunal and most importantly, that developers rights should
not necessarily prevail over Aboriginal rights. Many of these observations and
findings have informed the recommendations of this report.
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The Old Swan Brewery, Marandoo and the
1990 and 1992 amendments
Introduction
The series of events in the old Swan Brewery and Marandoo conflicts brought
about another two rounds of attempted amendments. This time the Government,
now under Premier Carmen Lawrence, was unsuccessful in achieving its goals.

The old Swan Brewery conflict is notable for the number of court cases which
were tried, and the length of time before the conflict was resolved, ultimately in
favour of the State government. The Marandoo case is notable because it is the
first time that excision legislation was introduced stop the AHA applying to a
large portion of mineral rich land at Marandoo. This legislation was successful
and enabled mining to proceed without regard for the rights of Aboriginal peoples.

The two sets of amendments were introduced by the Lawrence Labor
Government in response to these events. In particular, much of it was in
response to the frustration of continuous litigation by Robert Bropho, as he
sought stop the Government from destroying his peoples’ precious heritage.
As Chief Justice Black commented, he may have won some battles but not the
war. It was yet another ‘David and Goliath’ struggle with little hope of a good
outcome for the Aboriginal peoples.

These cases and amendments represent another chapter in the history of the
subversion of the AHA. They add to the picture which is being painted of the
continuous campaign by successive Western Australian governments to privilege
development over Aboriginal peoples rights through the subversion of the AHA.
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The old Swan Brewery conflict
The contemporary Australian landscape is laced with the beautiful and intricate
patterns of the Aboriginal Dreamtime mythology. That mythology is a priceless part
of our national cultural heritage. Its fragility in conflict with the political imperatives
of Commonwealth and State Governments is highlighted in this case. (Federal Court
of Australia, 1993: French J at 1)

The old Swan Brewery conflict was a precursor to the extraordinary decision by
the Lawrence Labor Government to excise an area of land from the AHA and a
catalyst for more amendments to the AHA. Like the Noonkanbah conflict, it
stretched out over a number of years, being fought by a committed group of about
120 Nyungah’s led by Robert Bropho. However, unlike Noonkanbah, Bropho was
only finally beaten by the legal system, after taking numerous legal actions as well
as appeals to the Federal Government under s. 9 and s. 10 of ATSHIPA. These
sections enable an emergency or permanent declaration of protection to be made
by the Federal Minister for Aboriginal Affairs if there is clear evidence that the
State legislation will not protect an a sacred site from being destroyed. However
they also include complete Ministerial discretion, which ultimately undermined
any protection provisions that ATSIHPA offered.

The following chronology of events is taken from the judgement of the Federal
Court of Australia in 1993 of the matter between Robert Ticker v. Robert Bropho.
This judgement, handed down by three justices —Black CJ, Lockhart J and French
J (who later became the first President of the National Native Title Tribunal)
details much of the history of the case before it came to the appeal, and provides
the grounds under which the appeal by the Keating Government was dismissed.
Justice French writes:
The present case involves a long running controversy over the redevelopment of a
century old brewery building on a site of significance to the Aboriginal Dreamtime
tradition. The Government of Western Australia has for some years been committed
to that redevelopment which is on land owned by it. Aboriginal groups have vigorously
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opposed the project and there has been considerable litigation in relation to the
proper operation of State heritage laws. Applications have been made to successive
Commonwealth Ministers to take protective action under the Commonwealth statute
but have proved to be of no avail. Decisions by the present Commonwealth Minister
for Aboriginal Affairs refusing to make interim and permanent protective declarations
under the Aboriginal and Torres Strait Islander Heritage Protection Act 1984 were
the subject of successful challenge in this Court under the Administrative Decisions
(Judicial Review) Act 1977 (Cwth). The judgment in those proceedings which were
heard together, is now the subject of these appeals. (ibid: at 3)

The old Swan Brewery site, on the Swan River foreshore in front of Kings Park,
is a prime piece of real estate. Since its construction in 1831 for a proposed
shipyard, it had been variously used as a government feeding depot and the ‘Mount
Eliza Native Institute. A flour mill and the brewery were subsequently constructed
on the site. The brewery operated until 1966 (Federal Court of Australia, 1993:
French J at 38).

The site had long been known to be an Aboriginal sacred place. The link in
Aboriginal mythology between the Waugyl and Mt Eliza had been known since
1836. The Waugyl was of “the greatest possible religious significance to the people
of the Swan Valley and, indeed, to the Nyunga people of the south-west of Western
Australia.” (ibid: Black CJ at 6). It is described by Justice French as an immense
winged serpent which lived on the high ground near the foot of Kings Park (ibid:
at 4) and is part of a Dreaming Track of great significance (ibid: Black CJ at 6).
Justice French wrote that “[i]t was not in dispute that the brewery site is an
Aboriginal site for the purposes of the State Act” (ibid: at 16).

The State Government of Western Australia acquired the site from a private
owner in the 1980s and the ownership “was revested in the Crown in right of the
State of Western Australia” (ibid: French J at 38). Proposals for the redevelopment
site had been around for a number of years, with Bropho taking a leading role in
resisting them (ibid: Black CJ at 8). In February 1989 Bropho applied for emergency
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protection under s. 9 of ATSIHPA to then Minister for Aboriginal Affairs Mr
Gerry Hand. Protection was granted on 12 April 1989 and the declaration was to
have effect for 30 days. Mr Hand stated that he was satisfied that the site was a
significant site and that it was under immediate threat of injury or desecration
(ibid). A further declaration under s. 10 was made on 21 June 1989. This was a
permanent declaration and meant that the site could not be disturbed without the
express permission of Hand. The s. 10 area was larger than the previous area
protected under s. 9 (ibid).

Less than a month later, Hand was wrote to Bropho that the Premier of Western
Australia, the Hon. Peter Dowding gave “undertakings to the Prime Minister
in connection with the future protection of the site” (ibid: Black CJ at 10).
Hand decided to revoke the s. 10 protection order, as the State had now
assured protection of the site (ibid).

Bropho then embarked on a campaign to try to convince the State government
not to develop the site (ibid: Black CJ at 11). It seems that the assurances made
to the Prime Minister were likely to be hollow if Bropho believed that development
would go ahead irrespective of those assurances. The campaign against development
escalated to three separate legal actions. Justice French provided an outline of
these cases:
On 19 December 1990, Rowland J made a declaration, in proceedings which had
been instituted on 7 December, that a decision by the State Minister for Aboriginal
Affairs giving consent to the proposed development under s. 18 of the Aboriginal
Heritage Act 1972 (WA) was void. The owner’s notice of proposed use pursuant to
s. 18(2) of that Act had been given to the trustees of the museum by the State
Minister for Works and Services and the Minister for Lands respectively. Rowland
J declared the decision to have been void for failure by the Minister for Aboriginal
Affairs to accord natural justice to the Aboriginal objectors to the development —
Bropho v. State of Western Australia (1990) 21 ALD 730. The judgment at first
instance was reversed by the Full Court on 14 October 1991 — State of Western
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Australia v. Bropho (1991) 5 WAR 75. The High Court refused an application for
special leave to appeal on 8 May 1992. (ibid: French J at 35)

Chief Justice Black commented, “as the judge put it, Mr Bropho won some battles
but ultimately not the war” (ibid: at 12).

Having cleared away the legal objections, the State government, now under Premier
Carmen Lawrence, decided to permit the site to be developed, in spite of previous
assurances by her predecessor to the contrary. On 18 June 1992, as owner of the
site, the State government entered into a 65 year lease with Bluegate Nominees,
a subsidiary of Multiplex Constructions Pty Ltd (ibid: Lockhart J at 2). On 11
August 1992, Minister for Heritage the Hon. Jim McGinty made an order under
s. 38 of the Heritage of Western Australia Act 1990 suspending the operation of
both the AHA and all relevant State planning legislation relevant to the site
(ibid: Black CJ at 12). The commitment to redevelopment by the State
Government was plain (ibid: French J at 35).

The Heritage Act states that any written law can be suspended if the conservation
of a site would be impeded by other written laws. McGinty’s action had more to
do with the conservation of the European heritage value of the site than the
Aboriginal heritage value of the site, although it is arguable that the site was to
be conserved considering the extent of the redevelopment which was permissible
under the lease. This included “offices, retail premises, a restaurant, a boutique
hotel, residential uses, car parking and any other use that might be approved by
the Heritage Council of Western Australia ” (ibid: Black CJ at 12). Once again
the AHA was subverted where there was a conflict of interest in site usage, with
the development usage prevailing.

Bropho made another application to the Federal Minister, now Mr Tickner, fearing
that work was about to commence on the site. He made both s. 9 and s. 10
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applications orally and, on 18 August 1992 in writing, with Bropho and 20 other
people signing the application (ibid: Black CJ at 13).

Bropho was correct in his assessment. The Government wasted no time getting
started on developing the site, once the impediments were overcome. Construction
work began on 24 August 1992. However it was to be shortlived. On 22 September
1992 the Legislative Council disallowed the s. 38 ruling made by McGinty. In
spite of the AHA having no express provision to bind the Crown, in Bropho v
State of Western Australia the High Court held that s. 17 of the AHA, ‘Offences
Relating to Aboriginal Sites’ applied to employees and agents of the Crown acting
in their duties (ibid: Black CJ at 14). The site was once again protected by the
AHA, albeit temporarily.

Bropho continued to pursue his application to the Federal Minister for emergency
and permanent protection of the site. On 11 November 1992 the s. 9 application
was declined by Tickner, at the same time placing on the record his disappointment
“the manner in which the matter had been prolonged”, and “the manner in which
Aboriginal issues have been addressed” (ibid: Black CJ at 15). This would appear
to be somewhat of a contradiction. On 7 January 1993 Tickner declined the s. 10
application for longer term protection. This time he stated that he did not believe
that Commonwealth intervention would be the best way to resolve the situation
to the satisfaction of competing interests (ibid: Black CJ at 16):

Bropho sought a reason for the s. 9 decision and was told that the disallowance
of the s.38 application of the Heritage Act of Western Australia, in addition to
the fact that this now meant that the Government had to comply with the AHA
before any development could proceed, were factors taken into account in making
the decision (ibid: Black CJ at 17).
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On October 22 1992, almost three weeks prior to the s. 9 decision by Ticker not
to declare emergency protection for the site, the WA Minister for Aboriginal
Affairs Premier Carmen Lawrence, had consented to an application under s. 18
for development to proceed (ibid: Black CJ at 19; ibid: French J at 45). It could
be argued that a conflict of interest existed where the State applies for a
development application under legislation allegedly supposed to protect Aboriginal
heritage, but which is then consented to by its own Minister, who also happened
to be the Premier (ibid: French J at 8). It’s hardly a situation where the Minister
would refuse to consent, after due process was observed, and in no way procedurally
fair. Aboriginal heritage was, for all intents and purposes, on trial in a ‘kangaroo
court’. Construction work began on 18 November, only a week after Tickner’s s.9
decision.

In his letter to Bropho on 11 November, Ticker also stated that he had “been
following closely the recent events surrounding the Western Australian
Government’s proposed re-development of the Brewery site” (ibid: Black CJ at
15). If this was the case, it is highly likely that he would have known of the
imminent threat to the site. However there was no direct evidence that Tickner
actually was aware that consent under s. 18 of the AHA to recommence
construction was given prior to his rejection of the application (ibid: Black CJ
at 49 and 54). Black CJ, later in his judgement, stated however that Ticker had
acted unreasonably by failing to obtain this information, which would have been
readily available had he asked for it (ibid: Black CJ at 54).

In deciding to dismiss the appeal of s. 10, Black CJ argued that a Minister on
receiving an application under ATSIHPA cannot refuse to consider it at all (ibid:
at 35). He stated that the proper exercise of discretion requires “that the Minister
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considers matters to which s. 10(1)(b) directs attention” (ibid: at 39). The intention
of the Act was that a Minister would make an informed decision:
If the Minister did not address the question of the threat of injury or desecration his
decision involved an error of law in that he did not do what the Act required him
to do. He also failed to take into account a relevant consideration that he was bound
to take into account. In any event, by making the decision without having obtained
and considered a report, he erred in law and the procedures required by the Act were
not observed. I would therefore dismiss the appeal in the proceeding that challenged
the Minister’s decision under s. 10. (ibid: at 46)

The judgement of Black CJ in dismissing the s. 9 appeal is informative about the
operation of the AHA in practice. He writes that the primary judge, in the
original matter brought by Bropho against Tickner’s decisions, concluded:
…that the Minister had fallen into legal error in his consideration of the application
for an emergency declaration under s. 9 (1) of the Act in that he had failed to
evaluate for himself the question whether the area was subject to a serious and
immediate threat of injury or desecration and had, in effect, left the matter in the
hands of the relevant Western Australian Minister for determination under the
Aboriginal Heritage Act. His Honour also concluded that if Mr Tickner had decided that
the Aboriginal Heritage Act offered “effective protection of the area” he had erred in law.
[my emphasis] (ibid: Black CJ at 47)

This judge also found:
…that by the time the Minister had made his decision in relation to the s. 9
application, the Western Australian Minister had already consented to the
development proceeding under s. 18 of the Aboriginal Heritage Act and he
concluded that it was irrational to rely upon the Western Australian Act to
ensure the protection and preservation of the site, because plainly it would not
do so. (ibid: Black CJ at 48)

Lockhart J noted:
The third finding made by his Honour in relation to the s. 9 application was
that it was irrational for the Minister to rely upon the Western Australian Act
to ensure the protection and preservation of the land when the relevant State
Minister had already consented under s. 18 of the Aboriginal Heritage Act of
Western Australia to the development proceeding, a development costing some
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$40m and containing retail shops and hotels, offices, a multi level carpark and
other facilities, a development incontestably inconsistent with its use in
accordance with Aboriginal tradition. [my emphasis] (ibid: Lockhart J at 30)

These findings are a sad indictment on the effectiveness of the AHA and ATSIHPA
in protecting Aboriginal heritage. The primary issue is that protection is
undermined by Ministerial discretion. The political nature of the decisions taken
by Ministers is highlighted by a conversation between Senator Christabell
Chamarette and Robert Tickner, which took place on the same day as Bropho
lodged his s.9 application with Tickner. Chamarette said:
“Why can’t you intervene and protect the brewery site?”
Mr Tickner replied: “I can’t act without the approval of Cabinet.”
Senator Chamarette said: “Yes, you can. You’re the Minister”
To which Mr Tickner replied: “You get 100 per cent for law and zero for politics.”
(ibid: Lockhart J at 15)

Her account of the conversation was uncontested.

The conflict between the Nyungah people represented by Robert Bropho and the
State and Federal Governments commenced in 1989. The redevelopment was
finally concluded in 2001 amidst years of conflicts, legal actions and protests.
Once again Aboriginal heritage rights took second place to the State’s decision to
develop, irrespective of the proven fact that the site was of great significance and
importance to the Nyungah people.

The Marandoo excisions
The legislative excise of an area at Marandoo from the AHA was played out at
around the same time as the old Swan Brewery conflict was in full swing. Premier
Carmen Lawrence was once again involved in a decision to privilege development,
this time mining, over the protection of Aboriginal heritage. Once again, there
was some argument about the extent of the sacred sites in the area and their
significance. However in this instance, the Government readily acknowledged
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that two significant sites would be completely destroyed as they were situated on
top of the ore body. Hamersley Iron, the owner of the mining lease, stated that
they could not realistically be avoided (Western Australia Hansard, 1991–2: 8100).
Hence this case more about the refusal to protect the sites and how this was
achieved than a dispute that sites existed.

Deputy Commissioner of the Aboriginal Affairs Planning Authority, Brian
Wyatt, writes:
If ever a community was the a [sic] victim of the “big dick” (if its [sic] the biggest
its [sic] the best) syndrome it would have to be the Karijini Aboriginal Corporation.
In an orchestrated plan to totally discredit the Karijini Hamersley Iron went on
a public assassination strategy to raise allegations of delaying tactics and also discredit
the Governments [sic] processes of the Aboriginal Heritage Act. What proceeded
[sic] these tactics not only incited anger from the Karijini in the public arena. It also
raised the impact of bureaucrats in the system handling development proposals who
also lost the plot when considering the Marandoo project. (Wyatt, 1992: 17)

The history of Marandoo iron ore venture can be gleaned from the Parliamentary
debates of 1991–2, Wyatt’s paper and Justice Evatt’s 1996 report on ATSIHPA.
The chronology of events has many similarities to that of both the Noonkanbah
and Old Swan Brewery conflicts, with the Government assuring the protection of
Aboriginal heritage but at the same time assuring the developer of their
commitment to the development.

In the latter stages of the 1970s the Court government put the iron ore deposit
in the middle of a national park (ibid: 8046) but not before partial surveys
were done and s.18 consent was given to develop the land in 1977 and, in
doing so, to destroy Marandoo cave (Evatt, 1996: Annex VII). The company
claimed to have consulted with the Elders but the Karijini Aboriginal
Corporation (KAC), representing the traditional owners, later claimed that
those who were consulted were not part of the Karijini (ibid).
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Despite the denials of a vendetta from the Opposition, including former Premier
Charles Court’s son Richard, it is pertinent to ask why Sir Charles Court, who was
very committed to mining development throughout the State, put a vast body of
iron ore under the protection of a national park where it couldn’t be developed,
if it weren’t to keep it from being mined by its leaseholders.

During debate on 27 August 1991, Premier Lawrence gave an account of the
manner in which her Government enabled Marandoo to became available for
mining:
Last year the Parliament passed a Bill to excise from a national park, against the
wishes of a considerable number of people, a mine and its corridors, west and east.
That was done by agreement with all members…
This issue was not an easy one for the Parliament to determine because allowing
mining in national parks, far from being anti-mining, is pro-mining. At the time the
company and the mining industry commended the Government for that decision,
which was made because we understood the need for Hamersley Iron Pty Ltd to
expand operations into Marandoo, to support its existing operations, to provide for
material to replace that at its minesites which is running down in volume, and to
ensure a high level of continuing employment in the Pilbara. (Western Australia
Hansard, 1991–2: 3899)

Premier Lawrence made it clear that there was substantial opposition to the plan
to excise Marandoo from the protection of the national park. The excision also
implies that the Government had a commitment to develop the mine before any
environment or Aboriginal heritage approvals had been sought.

Meanwhile, the Opposition were growing impatient to get the project underway,
as negotiations between the leaseholder Hamersley Iron Pty Ltd and the KAC
stalled due to differences in opinions on how to conduct certain procedures required
under the AHA. On Tuesday 27 August 1991 Member for Nedlands, Richard
Court, sent a letter to the Speaker requesting “to debate as a matter of public
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importance the continuing confusion and indecision regarding the approvals process
for the Marandoo project” (ibid: 3895). He moved:
That this House condemns the continuing confusion and indecision in relation to
the approvals process for the Marandoo project and in particular –
(a)

the conflicting advice given by the Government on whether or not the
Government’s further anthropological study will be made public to all
parties involved;

(b)

the personnel to carry out that study

(c)

the failure of the Government to discipline senior Government advisers
who are publicly criticising the Government on its handling of this issue;
and

(d)

the Premier’s assertion that Hamersley Iron has legal advice that the
company’s 1977 approvals were not valid; and

calls on the Government to provide a more balanced approach and clearer guidelines
for all parties involved in the approvals process. (ibid: 3895–6)

This was the start of a concerted campaign waged by both the Opposition and
Hamersley Iron against the Lawrence Government, the KAC and the ALS.
The Minister for Aboriginal Affairs, Dr Watson, bore the brunt of the attacks
while she tried to ensure that the procedures under the AHA were implemented,
and the KAC concerns were listened to, in the face of increasingly strident
calls to expedite the approval process. The Minister for State Development
and Deputy Premier Mr Taylor was also put under fire.

In explaining the rationale for moving the motion, Court stated:
I have moved this motion today because the Premier’s so-called initiatives have
added to the confusion and indecisions surrounding the Marandoo project, which is
extremely important to this State. The matter concerns an investment of
approximately $500 million. As has been pointed out by Hamersley Iron and the
Government, that project is important for the longer term wellbeing of 15 000 jobs
in the Pilbara. If that project proceeds, it will provide almost 4 000 construction
jobs. (ibid: 3896)
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Court then launched an attack on the Government and the Minister for
Aboriginal Affairs:
It [the Government] is captive to political advisers and certain academics who are
calling the shots and is not treating everyone’s interests fairly. The Minister for
Aboriginal Affairs believes that pandering to certain groups involved in Aboriginal
politics, she is helping the Aboriginal people. It has to be brought home to the
Government that Aboriginal groups want different things. Some want to maintain
a traditional lifestyle, they all want to protect their sacred sites, and many want education,
training and employment…
Some bureaucrats have agendas of their own and those agendas are antidevelopment. [my emphasis] (ibid: 3899)

Premier Lawrence responded to these criticisms in detail. She stated that the
company had been given the responsibility for obtaining the necessary
information to obtain approvals for environmental protection and Aboriginal
heritage (ibid: 3900). There had been some contestation over whether a consent
to use the land issued under the AHA in 1977 to the former leaseholder was
still valid. Whether or not new approvals had to be sought by the company
had been the focus of much legal advice and debate by all parties concerned.
During this response, Premier Lawrence informed the Parliament that the
1977 approval was not valid for a number of reasons (ibid: 3900). This meant
that a new round of approval processes need to be undertaken by the company.

She also claimed that no-one disputed that the Karijini people had a claim to the
area, in spite of no longer residing there:
they have a traditional link with the land which would be upheld under the Act and
which this community and this Parliament, if they are serious about supporting that
legislation, should also see as legitimate (ibid).

A dispute arose between Hamersley and the KAC, with the KAC refusing to
discuss matters any further with Hamersley and vice versa. The question of how
the anthropological work was to proceed had became an irreconcilable difference.
Hamersley was not happy with the KAC’s choice of anthropologist and had failed
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to make contact with the Karijini people prior to their first meeting time. They
objected to the work clearance model. These objections were ostensibly an
objection to the having to comply with procedures under the AHA to obtain
consent for land use under s. 18.

Hamersley also wanted access to the reports, which could be problematic if there
was restricted information contained in them. As such, they were applying pressure
on the KAC by giving an impression that restricted information might be obtained,
which could possibly lead to the Karijini withholding information about the sites
so as not to allow that to happen (ibid: 3905). This is a point of contradiction
within the Act, as s. 7(b) states that the Act should not be construed “so as to
require any such person to disclose information or otherwise to act contrary to
any prohibition of the relevant Aboriginal customary law or tradition”. Yet due
to the 1980 amendments tightening the application of the Act, disclosing restricted
information had become an evidentiary necessity in order to ‘prove’ that the sites
were ‘genuine’. As was discussed in the Noonkanbah conflict, this issue is
problematic for both Aboriginal peoples protecting their heritage, and the
assessment of that heritage if trust between Aboriginal and non-Aboriginal peoples
has been breached.

The Government intervened to try to resolve the dispute between the company
and the KAC but, as this was not possible, in frustration at getting the project
going agreed to commence the anthropological surveys on behalf of the company
so that the project would not be delayed and the company could make the
necessary applications under the AHA (ibid: 3901). The company now had
the Government doing its bidding, knowing the value of the development to
the State. In doing so, Lawrence signalled the clear intention that her
Government was prioritising the development of this project, and that ‘due
process’ was really only going to be a checklist to ensure that s.18 consent
couldn’t be contested on procedural grounds.
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Premier Lawrence’s comment lends weight this conclusion:
The company and the Karijini reached the point where they were irreconcilable. I
am not blaming either party for that. I am simply pointing out that in trying to act
as an advocate for the company in this House the Opposition has overlooked the
fact that the Government has clearly encouraged the company, passed the necessary legislation
[excising the land from the national park], attempted to act as an advocate on its behalf
to get the project under way and has tried to suggest ways and means of its doing it more
quickly. However, in the end the company took the view, for reasons I do not
understand, that it could not negotiate with the Karijini people and it would not
take the necessary steps. Maybe the company reached the point where it needed the
Government to intervene, and it did. I can understand that the company does not
like it because it makes it look as though it was incapable of achieving a result. What
the Government will hand the company on a plate is the information necessary for it to seek
any approvals which may prove necessary under the Aboriginal Heritage Act. That process
could have been completed by now, but sadly it is not. I am more concerned that
[sic] anyone in this House about the possible impact that will have on the Pilbara
and employment investment in this State. [my emphasis] (ibid: 3901–2).

Thus it would seem that approval under s. 18 of the Act was a done deal, irrespective
of the concerns of the KAC. It was now only a matter of following the so-called ‘due
process’ and ascertaining how much Aboriginal heritage the Government was willing
to allow to be destroyed in order for the project to proceed.

Given the Governments actions to date, and in the face of the aforementioned
guarantees of handing the information necessary to get approvals to the
company on a plate, the fact that the Government was appointing the
anthropologist to do the survey was likely to have been of great concern to the
Karijini. It would also cast some doubt on the integrity of the information if
the anthropologist was imposed on the Karijini without their agreement. In
light of the fact that the initial survey only found four sites of interest and the
later survey conducted by a different anthropologist found 105, any concerns
would have been well founded. The choice of anthropologist can often have
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a great bearing on how a survey is conducted and how many sites are identified.
This became a factor in the Windarling case, and some native title cases,
which will be discussed later in the report.

There was also some dissent within the Labor party about how this matter was
being handled by Premier Lawrence. Dr Alexander, Member for Perth, stated:
I am one of the people the Premier mentioned who, late last year, was disappointed
with the decision to excise a portion of the national park. After all, that area was
declared a national park after Hamersley Iron Pty Ltd received its original lease for
exploration and mining, and not before. The Parliament set that aside with hardly
any debate late last year. The more debate that takes place on this question where
Aboriginal and environmental interests are concerned, the better it will be in the
long run for the progressive social, as well as economic, development of the State.
(ibid: 3903)

In contrast, National Party Member for Merredin, Mr Cowan, supported Court’s
motion of no confidence in the Government’s decision making processes. In his
speech he highlighted the problems that the State was facing in terms of an
economic recession and Western Australia having the highest unemployment in
the country. His support for the project was unequivocal:
…it does not matter how strong the argument is made by the Aboriginal
community or the mining company, we need that project to proceed s quickly as
possible, without further delay. That should be happening and the Government
should be taking the appropriate action. It can be fairly said that by not achieving
that objective, the Government has been negligent in its duty. (ibid: 3904).

The clear implication of Cowan’s speech is that the Government should simply
override the rights of the Aboriginal community and find a way to subvert the
AHA to make the approvals immediately. It was also clear that much of the
pressure on the Government to expedite mining development was due to the
economic problems being experienced by the State.

Minister for State Development and Deputy Premier, Mr Taylor, outlined his role
in the negotiations between Hamersley and the KAC. He suggested a compromise
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solution to both Hamersley and the KAC. This included the Government
appointing an anthropologist to survey the western corridor and temporary reserve,
however the eastern corridor would not be surveyed. Ideally the person would be
acceptable to both parties but if that was not possible, the Government only
committed to ensuring that the person selected was not one that either party had
expressed an aversion to.

Taylor claimed that the Government would negotiate a clearance over the eastern
corridor section of the development area. Taylor further explained that the
anthropologist’s report would be sensitive to restricted evidence and only pinpoint
areas, not sites. The report would remain the property of the sites department of
the Museum. Hamersley rejected the compromise proposal out of hand within a
day, while the KAC considered it (ibid: 3905–6). It was clear that the company
was going to continue to pressure the Government to do its bidding and attempt
to exclude the KAC from the process.

There was some interjection about the fact that the company would only see a
portion of the anthropologist’s report. This gives credence to my observation that
it was likely that subtle pressure was being applied to the Karijini in ways which
would restrict their evidence. Taylor explained that it was quite right that restricted
information remain confidential. He claimed there needed to be goodwill on all
sides to resolve these issues arising from conflicts in land usage, but especially on
the part of mining companies such as Hamersley Iron. He made it clear that the
company was not behaving properly:
It is no secret how Hamersley Iron has handled this issue. The company must, as
some of the other major companies do, employ the right sort of people to tackle
these sorts of issues. Hamersley Iron must learn from the bitter experience of CRA
in Bougainville how these things can go terribly, terribly wrong. CRA in particular
should know the consequences of not paying attention to these sorts of ethnic-type
issues involving Aboriginal communities (ibid: 3906)
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Taylor went on to discuss Hamersley’s poor record in employing Aboriginal peoples.
Most of the work done by Aboriginal people was menial, such as gardening and
cleaning, with only seven being employed outside this sphere (ibid). This is at the
core of the issue of prioritising non-Aboriginal land use over Aboriginal land use.
The Aboriginal peoples not only lose their irreplaceable heritage, but are not
reaping the rewards of the economic largess of development the same way that
non-Aboriginal peoples are. If they attempt to seek just compensation, or even
raise the issue, they are accused of putting their heritage up for sale for a few
dollars. This was one of the many accusations against the Noonkanbah Community
that was exploited by the Government in their denigration of the Community.
Considering that mining development has more often than not prevailed over
Aboriginal interests, this attitude is disingenuous to say the least and clearly
designed to undermine the integrity of Aboriginal peoples in both protecting their
heritage and seeking economic and social equality. More often than not different
social perceptions and rules of behaviour apply to non-Aboriginal peoples and
Aboriginal peoples.

Taylor accused the Opposition of showing a lack of understanding of the issues
involving Aboriginal peoples and their heritage. He accused them of thinking
that the ‘Noonkanbah style’ was the way to tackle the issues. Unfortunately,
irrespective of the process that is undertaken, the end result achieved by both
parties is that mining interests almost always prevail. One method is simply less
confrontational but equally as sinister in its intent. This was to be the case in the
Marandoo project.

Minister for Aboriginal Affairs, Dr Watson, concluded the debate by endorsing
the comments made by the Premier and Deputy Premier — to which Court
interjected “They conflicted with each other” (ibid). He was quite right, and this
conflict was to lead to the Premier taking over the Minister for State Development’s
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role in this project (ibid: 8150). Mr Graham, the Labor Member for the Pilbara
later elaborated in the debate on Bill:
People do not understand how the Premier’s involvement came to pass. It arose out
of a meeting I organised between the boss of Hamersley Iron, Mick O’Leary, and the
Premier last year when the political debate was about the alleged delays to the
process. The Premier then, both publicly and privately, made some commitments to
Hamersley Iron about the Government’s commitment to and support for the Marandoo
project. Notwithstanding the political hype and rhetoric from the other side, the
Premier has kept her hand firmly on the tiller and has lived up to every commitment she
has given Hamersley Iron, both publicly and privately. I am quite prepared to debate
that anywhere, at any time. She has taken control of the project and has carried it
through in the style the members opposite are advocating. She has done a tremendous
job, and as the local member for the area I congratulate her on that stance. It was
not politically the sort of thing that Premiers in this State have been renowned for
doing over the years, on either side of politics. [my emphasis] (ibid: 8154)

This is a damning indictment on any notion that ‘due process’ was ever going to
be truly served, or that the Aboriginal peoples had any hope that their heritage
would be protected. This again demonstrates that ‘due process’ was simply a
checklist that the Government had to undertake in order to legitimately give
consent to Hamersley, as promised.

Government Ministers had repeatedly claimed that the Opposition was wanting
to do a ‘Noonkanbah’ and yet here was the Labor Member for the Pilbara
praising the Premier for taking that style of approach. It is also obvious that
the Premier didn’t take the Minister for Aboriginal Affairs or the Minister for
State Development into her confidence as she rode roughshod over their
assurances to the KAC and the Parliament about protecting Aboriginal heritage.
It certainly seemed that the Premier did steer the ship, right towards the mine
being developed and over the legitimate concerns and obstacles which should
have been negotiated properly.
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Back to the debate and Watson restated the case that the company was at fault
for the delays, not the Government or the Karijini people:
We have seen from the information the Deputy Premier has provided that the delays
have not come from the Karijini or from the Government but from Hamersley Iron
Pty Ltd. The company thinks that it can take short cuts and that it can start its mine
on the basis of a piece of consent that has no legal validity. That consent must be
ratified; and it can be ratified only if there is a survey of Aboriginal sites in the
temporary reserve and the corridor. (ibid: 3908)

Last, but by no means least, the following exchange took place between Dr Watson
and Mr Blaikie:
Dr Watson: We have a statutory duty to protect Aboriginal heritage; we have a
statutory duty to protect the environment. Those duties will be fulfilled
Mr Blaikie: And you have an obligation to get the State on the go.
Dr Watson: Karijini have an absolute commitment, not only to the protection of their
heritage but also to the fulfilment of some sort of justice for their children through
material benefits from mining. As the member from Perth pointed out, nothing has
flowed to Aboriginal people from mining. (ibid)

This was to become important in the later debate on the Marandoo excision Bill,
as Dr Watson was forced to defend its introduction against her obvious desire to
do the right thing for Aboriginal peoples. She also had to do so without the
support of either the Premier or the Minister for State Development, as they were
absent from the Chamber (ibid: 8178).

Court’s motion was defeated 21 to 23. However the real objective was met, to put
the Government under more pressure to resolve the Marandoo conflict and get
the project underway with urgency. The fact that the company was holding them
to ransom by not cooperating with either the Government or the KAC was a
point that the Opposition refused to acknowledge. It also saw divisions opening
up within the Labor party, with both Watson and Taylor committed to ensuring
that the rights of the Karijini people were upheld, with Dr Watson acknowledging
that the AHA imposed a statutory duty to protect Aboriginal heritage and assuring
the Parliament that this duty would be fulfilled. There was also a commitment to
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ensuring that economic benefits would flow from the development to Aboriginal
peoples, The Premier, on the other hand, had pre-empted the anthropological
survey report and given a commitment to both the company and the Parliament
that s.18 consent was assured and the project would proceed. These two positions
were to become irreconcilable, as the second survey authorised by the ACMC was
to find a substantial number of Aboriginal heritage value sites and areas within
the mine development area.

Throughout the following months, the Opposition kept up the pressure on the
Government, asking repeated questions in Parliament about the progress of the
anthropological survey and who was conducting the survey. In late October 1991
it was claimed that the survey had been completed with the support of the KAC.
The Opposition claimed that the anthropologist had been directed by the KAC,
implying a conflict of interest, or an anti-development agenda by either the Karijini
or the Government. However, surveys were required to be conducted with the
involvement of the relevant Aboriginal peoples. Taylor commented:
Some members have indicated an appropriate solution is the Noonkanbah solution…
It [the survey] was done with the support and approval of the Karijini, and that’s
the way it should be. Could members imagine going into an area like Marandoo and
saying, “We are going to make an anthropological report of the area, but we are not
going to speak with any of the Aboriginal people of the Area. We are just going to
wander in and pick out a few people who are to be considered co-operative and go
on from there” and then saying, “That is the report, cop that”? There is a proper way
of going about this issue and that will see people supporting what comes out of the
resolution. That is exactly what has happened in relation to this issue. There are no
sacred sites in the TR [temporary reserve] or in the western corridor and four areas have
been set aside as areas of interest to some of those Aboriginal people. In most cases
those sites may consist of stones or a Marandoo cave in which some people have
lived. (ibid: 5775)
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Court claimed that this ‘area of interest’ was a big area in the middle of the
minesite. Taylor responded:
I have told the member what those areas are and they are not sacred sites. The
Karijini people and the report do not consider them to be sacred sites. (ibid)

The extent of the input of the Karijini in this initial survey is unclear, especially
in light of a later survey ordered by the ACMC uncovering some 105 sites. Did
the Government appointed anthropologist fill a Government brief to be as
circumspect as possible? Did the Karijini fully cooperate? Taylor’s statement is also
interesting in the context of what was to happen next in the series of events.

Justice Evatt made observations on the Marandoo project that gives some insight
into factors which precipitated the introduction of excision legislation on 5 February
1992. She writes:
In November 1991 Hamersley and the WA Minister for Mines asked the ACMC for
consent under s.18 of the State Act to use not only the land in the mining area
(temporary reserve), but also new access corridors. The ACMC advised that the two
areas mentioned as significant should be protected and that more survey work was
needed to deal with the application. Under pressure from the Minister to reach a
decision, ACMC sent out a survey team on 18 January 1992 to report to their
meeting on 29 January. One hundred and five sites were documented. (Annex VII)

Far from being only four areas of interest and no sacred sites as previously claimed
by Taylor, it now turned out, excluding the east corridor, that there were some
105 sites and these were found within a very short period of time. Trenorden
stated that “if they were competent they would have come up with 2000 sites
because Aboriginal people have been wandering through that area for 60 000
years” (Western Australian Hansard, 1992: 8171). Court claimed that it was
completely ridiculous that the Government rushed up a team to survey an area
over 150 kilometres in length in a period of three weeks. He stated that they
weren’t serious, it was all about perceptions.
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Suddenly Premier Lawrence was facing a huge problem. Considering Watson’s
prior assurances of protection of Aboriginal heritage sites in the development
area, the Government now had to find a way to save face and keep the project
on track. This was a similar problem to Grayden’s assurances at Noonkanbah,
which subsequently shaped the way that matter was ultimately handled.

The problem for the Government was further exacerbated:
ACMC recommended to the Minister that consent should not be given; if consent
were to be given, eight conditions should apply, and a full scale salvage programme
carried out by an accredited archaeologist, funded by Hamersley. The Minister did
not accept the recommendation, but gave consent to the project under s 18 (3),
subject to the conditions specified by ACMC. These were to avoid a rock art site,
to protect a burial site, to avoid a significant area and to move and record several
sites. (ibid)

This statement clearly shows that the ACMC did not give consent to use the
land. In a pragmatic approach, understanding that precedent showed that their
recommendation was likely to be rejected by the Minister and consent was likely
to be given, they at least tried to impose some conditions which the Minister may
apply. However Dr Watson took this pragmatism to be a carefully couched way of
giving consent to the project, obfuscating her role in rejecting the recommendation
for protection (ibid: 8146). The debate between Watson and Court on 6 February
gives a clearer picture:
Mr Court: The Government has gone through the exercise of the committee making
that recommendation but the Minister has done two things: Firstly, she has overruled
the committee’s recommendation and provided the consent, and secondly, she has
gone one step further and has introduced this legislation [the Aboriginal Heritage
(Marandoo) Bill 1992] to make sure that no further action can be taken.
Dr Watson: It is important that I clarify that situation now and I will refer to the
minutes. The minutes state that it was first resolved to recommend to the Minister
that she should not consent to the use of the land subject to the notices from
Hamersley Iron dated 22 November. It was further resolved to advise the Minister,
in response to the request in her letter of 24 December 1991, that as the committee
knew her decision may nevertheless be to consent to the use of some or all of the
land the committee suggested that certain minimum conditions should be applied if
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she were of a mind to give her consent. A number of conditions are listed, some of
which were taken up in the recommendation in the form of a decision and some of
which were not. [my emphasis]
Mr Court: What the Minister said is important.
Dr Watson: It is not an overruling of its recommendations to me.
Mr Court: Of course it is. The Minister said that its first recommendation is that it
does not want the development, and if the Minister overrules that recommendation
it wants certain conditions to apply.
Dr Watson: I thought it was clear. (ibid: 8146)

What was “the request” in that letter of 24 December 1991 which indicated to the
committee that consent was going to be given? Did the Minister try to get the
ACMC to reverse its decision, similar to Government’s instruction to the Trustees
in the Noonkanbah conflict to overturn their original decision and give consent?
In my view it is clear that the ACMC did recommend protection of the area and
Watson clearly overruled their primary decision. What is not clear is whether she
tried to avert doing this and make the ACMC the political scapegoat by trying
to coerce them into giving consent, albeit conditionally. The minutes clearly
show however that it was never the decision of the ACMC to consent to the
mining development.

In spite of the conditional consent to the land use and assurances of some
protection, the KAC was obviously not happy with the outcome. On 5 February,
a s. 9 application for emergency protection under ATSIHPA was made on
behalf of the KAC, to protect the sites from likely damage by Hamersley.
These sites were located within a mining lease covering some 200 square
kilometres, the portion of the national park which had been excised. The
conditions set by the ACMC were said to be inadequate and they alleged that
damage had already occurred both within the mining area and in the access
corridors (Evatt, 1996: Annex VII). Some of the sites sat right on top of the
ore body.
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Fearing another ‘old Swan Brewery’ conflict and escalating legal action, at around
7.30pm on 5 February 1992, the same day that the KAC lodged their s. 9 application
under ATSIHPA, the Lawrence Government took its most radical step in the
conflict to date, by recalling Parliament and introducing the Aboriginal Heritage
(Marandoo) Bill 1992. Dr Watson, Minister for Aboriginal Affairs, introduced it
into the Assembly and on 6 February The Hon. Kay Hallahan introduced it into
the Council.

Hallahan stated that the Bill had been prompted by ongoing concern about
balancing the need for development projects in difficult economic times and the
legitimate needs for Aboriginal peoples to have their heritage and culture protected,
not only for themselves, but for the benefit of future generations of Australians
(ibid: 8099). Hallahan goes on to state:
Unfortunately a climate of uncertainty has developed over proposals for the
development of the Marandoo iron ore project. As a result the Government has
decided to enshrine in legislation consent under section 18 of the Aboriginal Heritage
Act. It is not to say that the standard heritage processes have not worked, it is to
enshrine the consent given by the Minister as obligated under the Act. The Minister,
the Karijini Aboriginal Corporation and the Department of Aboriginal Sites have
been scrupulous in ensuring that due process has been observed. With the examples
of delays in some development projects caused by legal challenges to past section 18
clearances, the Government wanted to ensure that this project was not open to delay
in the courts. Our advice was that this could only be achieved through legislation.
This is a specific solution to a specific problem. The Government, of course, would
have preferred not to take this approach, but feels it must. (ibid: 8099)

This “climate of uncertainty” was a euphemism for having to wait out the due
process of an appeal to the Federal Minister under ATSIHPA and fear that the
conflict could escalate to the judicial system to be resolved, similarly to that of
the old Swan Brewery, which held up development of that site for years. Once
again we see an example of a Government on one hand feigning concern for
Aboriginal peoples and on the other rationalising why their interests are subordinate
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to mining development. In introducing this Bill — which was not a heritage Bill,
as the title suggests, but a Bill excising most of the Marandoo area from the AHA
(except for some token sites which could be avoided without interfering with the
mining operation) — the Lawrence Government further eroded the rights of
Aboriginal peoples. Not only did they not have the right of appeal under the
AHA, as previously discussed, now they couldn’t even have their day in court in
order to object to mining development overriding their right to have their heritage
and culture protected. They were simply at the mercy of the Government and its
so-called ‘due process’, which ultimately didn’t afford them much protection at
all. After Dr Watson’s assurance that the statutory duty of protecting Aboriginal
heritage would be fulfilled, this must have come as a great blow for the KAC and
the peoples they represented.

There was bipartisan support for the Bill, however the Opposition took another
opportunity to score political points against the Government. There are a number
of points raised in the debate on the Bill which are pertinent to a clearer
understanding of how a Government was able to rationalise consenting to land
use, to misrepresent an ACMC decision, and to override the responsibilities of
Ministers by taking their authority from them, as the Premier did in the case of
Deputy Premier and Minister for State Development, Mr Taylor (ibid: 8154). It
will also assist in an analysis of the methods used to subvert the AHA legislation
in a case that differs in this regard from both the Noonkanbah and old Swan
Brewery conflicts.

In an unusual move, the Bill was introduced with “an extensive preamble” (ibid:
8156), which included explanatory notes, attached to the front of the Bill and
numbered exactly like a Bill would be numbered. This material claimed that the
Karijini were assured of employment opportunities being negotiated with Hamersley
Iron Ore and that some of their sites would be protected which were directly in
the mining lease area. The National Party’s member for Stirling, Mr House, claimed
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that this was “legislation by qualification” and was concerned that the preamble
couldn’t be debated or amended (ibid: 8156).

Much was made of this in the debate, as it was clearly intended by the Government
initially to make the explanatory notes and preamble look like part of the Bill,
thus assuring Members that the ‘concessions’ to the Karijini would be enshrined
in the legislation. This was actually not the case, which was found out by the
Opposition through questioning both the Government and asking the Speaker for
clarification (ibid: 8107, 8113, 8156–7, 8183). The debate between the Hon. Tom
Helm, the Hon. N. F. Moore and the Hon. E.J. Charlton clearly shows the confusion
that this caused:
Hon. Tom Helm: If members had taken the time to read the Bill they would be aware
of the four pages of explanatory notes which form part of it.
Hon. N. F. Moore: They are not part of the Bill…
Hon. Tom Helm: The Minister will obviously correct me if I am wrong, but this is
the first time for many years that explanatory notes have been included as part of
the Bill.
Hon. E.J. Charlton: The Minister is shaking her head and indicating that they are
not part of the Bill.
Hon. Tom Helm: This is the first time for a long time that explanatory notes have
been attached to a Bill.
Hon. N. F. Moore: It’s a con job. (ibid: 8107)

Moore claimed that the con was so good “that a member of the Labor Party took
me to task for not reading the preamble and criticised me for not reading the Bill”
(ibid: 8113).

Similar concern and confusion over the preamble was expressed in the Assembly
debate (ibid: 8156–7, 8183). The Speaker ruled that the explanatory notes were
not part of the Bill (ibid: 8183). As such the explanatory notes, which included
assurances to the

Karijini people about employment, site protection and

archeological salvage were not binding (ibid). They created an illusion that the
Karijini peoples’ rights would be taken care of, but the reality was that the Aboriginal
Heritage (Marandoo) Bill 1992 was simply a ‘disapplication’ Bill, excising an area
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from the application of the AHA. The only saving grace was that in the Schedule
to the Bill, three sites within that were clearly delineated and placed under the
protection of the AHA.

Another very important issue raised was the retrospectivity of the Bill. Clause 3
subclause 1 and 2 pertaining to the “Disapplication of Aboriginal Heritage Act
1972” states:
(1) The Aboriginal Heritage Act 1972 does not apply to any place that is on land
described in Part 1 of Schedule 1, Part 1 of Schedule 2, or Part 1 of Schedule
3, or to any object situated on or under any of that land.
(2) The reference in subsection (1) to the Aboriginal Heritage Act 1972 includes a
reference to any condition imposed or other thing done under that Act before
the commencement of this Act.

Court claimed that this was another of the Premier’s subtle ways of saying that the
legislation was retrospective. Watson denied that the legislation was restrospective,
stating:
The conditions of the Aboriginal Heritage Act apply until the Bill receives assent.
After that it applies. (ibid: 8184)

A debate ensued:
Mr Court: That is totally misleading, and the Minister knows it. The Premier has
stated publicly that this legislation is not retrospective.
Dr Watson: That is correct.
Mr Court: This Bill says differently from that in clause 3(2).
Dr Watson: The legislation is not retrospective.
Mr Court: The words “before the commencement of the Act” are used. Does the
Minister understand what I am saying? Anything that has taken place or anything
currently under way under heritage legislation will be overruled by this Bill.
Dr Watson: That is why it is so important to see the memoranda of understanding
and the second reading speech.
Mr Court: They have nothing to do with it. We support what appears in this Bill and
understand the problem the Minister has, that she will be facing legal challenges…
We are debating that part of the legislation so this is a retrospectivity clause which
removes anything to do with the Aboriginal Heritage Act which will no longer
apply. Does the Minister agree with that statement?
Dr Watson: I do, but the subclause must be read in conjunction with the schedules
and the conditions of the consent because that is what this Bill is about.
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Mr Court: All the schedule shows us is those small areas to which the Aboriginal
Heritage Act applies. I know what the Bill is trying to achieve; it has been written
in such a way that one is not meant to notice.
Dr Watson: There is also an onus on the company through the written, qualified
consent given to it to do the Archaeological salvage operation.
Mr Court: That is not in the legislation.
Dr Watson: It is in the conditions of consent under section 16 of the Aboriginal
Heritage Act. (ibid: 8184–5)

I have cited this debate in full to demonstrate the way in which the Government
tried to hide the retrospectivity of this legislation and how this was teased out in
the debate. Except for the excision from the AHA, it is the most important part
of the legislation. My interpretation of clause 3(2) is that it effectively ensures
that any conditions of consent under ss.16 and 18 of the AHA, such as the
archeological salvage, were no longer valid. It states that it refers “to any condition
imposed or other thing done under that Act” and this would include conditional
consent under s. 18 and any commitment to salvage objects. The company no
longer had to concern itself with the salvage, and only three small areas are to be
protected as they are enshrined in the legislation. The way that the Government
attempted to hide this retrospectivity suggests that this was a deliberate attempt
to clear the way for the conditions to cease to have meaning, possibly even agreed
to with collusion from the company.

In fact, there is substantial evidence that the Government was colluding with the
company throughout the process to ensure that the project would go ahead and
any obstacles would be taken care of. The appointment of an anthropologist by
the Government which initially only found four sites of interest is one concern.
Another is the Premier’s repeated assurances that the project would go ahead,
prior to any proper processes being undertaken for both Aboriginal heritage and
environmental impact. More disconcerting was that the Government blatantly
admitted to bending over backwards to assist the company to do the site clearance
properly (ibid: 8108) and handing the company information on a plate, yet the
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company kept coming back to the Government wanting everything but giving
nothing in return (ibid: 8108–9). The Hon. Tom Helm claimed that the company
had put the Government over a barrel (ibid: 8109). As was the case in Noonkanbah
where the whole drilling zone was recommended to be protected, sites of
significance were later identified on top of the Marandoo ore body and the
ACMC recommended against the s.18 consent. Another example of the collusion
was that the Department of Mines was a joint applicant with Hamersley Iron Ore
for the s.18 consent (ibid: 8100). As an applicant it was hardly possible that it
would not give consent to its own application and it is not made clear why the
Department of Mines had to make an application. Finally, the eastern corridor
was never surveyed for Aboriginal heritage sites, yet it was part of the land which
was excluded from the operation of the AHA in spite of the protests of the KAC
(ibid: 8183).

The Government also colluded with the Federal Government to receive assurances
that they would not interfere with approval of the project. The KAC had lodged
its s.9 application on 5 February, prompting the Government to recall Parliament
for one day to introduce the excision legislation (ibid: 8102). Federal Minister for
Aboriginal Affairs, Mr Dawkins, was assured that due process had been observed
under the AHA and in return, gave an assurance “that the Federal Government
sees no need to intervene in the process”. Dr Watson said that whilst they couldn’t
get a cast iron commitment, it was known of “the commitment of the Federal
Government, and the State Government, to economic resource development”
(ibid: 8182). Court also claimed that Dawkins had come out with a newfound
enthusiasm to fast-track development projects and had even set up a special
authority to do so (ibid: 8150) Further, no s.9 application for emergency protection
had been approved in relation to a mining project (ibid). Accordingly, the s.9
application was rejected on 14 February:
“on the ground that the threat to the sites was anticipated, not immediate. It was
Commonwealth policy to expedite large projects. Assurances were sought from the
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company that it would take appropriate action to protect identified sites.”. (Evatt:
1996: Annex VII)

If this was indeed the case, Dawkins misapplied ATSIHPA, which is not concerned
with due process, but with instances where State governments do not protect
identified Aboriginal heritage. This will be discussed in the next chapter.

Justice Evatt also observed:
1. This case is one of the few mining cases to come under the Act. Most WA
applications relate to urban developments. The history of the matter suggests that
the Act is not likely to be used in situations where a major multi-million project,
strongly supported by State and Commonwealth Governments, is at stake.
Government backing for a project of this kind appears to make it difficult for
Aboriginal people to be heard. The WA legislation was expressly amended to
exempt the project.
2. The mining interests considered that the intervention of a different group of
Aboriginal people had disrupted their relationship with the local group with
whom they had dealt before.
3. It has been suggested that while the salvage programme was carried out, little
effort was made to protect the sites.

What is not in the debate on the Bill, but which surfaced on 26 November 1992
under Parliamentary questioning, is that throughout the approval process and the
introduction of excision legislation, Hamersley Iron Ore may not have been the
‘owner’ of the land in the sense described in s.18 of the AHA:
Mr Graham to the Deputy Premier: Can the Minister advise the House on the
current status of approvals for the Marandoo project?
Mr Taylor replied: On 19 November Hamersley Iron Pty Ltd advised that funding
had been approved for the Marandoo mine and the central Pilbara railway. That
advice satisfied the condition precedent to my approval of the Marandoo mining
proposals. Consequently I forwarded to Hamersley Iron notification that all the
proposals, in accordance with provisions of clause 101(4)(a) applying to the proposals
under 10K(3) pursuant to 10 K (4) of the Iron Ore (Hamersley Range) Agreement
Act, are approved. This completes the necessary Aboriginal, environmental and
mining proposal approvals process. On 23 November Hamersley Iron applied for a
mining lease over the land and surrender of the temporary reserve. That mining lease
will be granted shortly. Hamersley Iron has advised us it is planning, and expects to
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commence, construction activity before the end of the year. (Western Australia
Hansard, 1992: 7482)

This would explain why the Department of Mines was a co-applicant with
Hamersley for s.18 consent but not why the application for a mining lease was not
applied for prior to the approvals process. Perhaps it was delayed so that the
Government was a party to the s.18 application and therefore consent was clearly
not going to be rejected, or very much restricted by any extensive conditions.

The ‘eastern corridor’ issue is of interest because it demonstrates that in spite of
the Government’s claims of due process being observed, the Government was
willing to try to slip this corridor through the net without proper surveys and
further, to include it in the land excision from the AHA in spite of this. The
Marandoo Bill exempted the minesites and three corridors from the application
of the AHA, including that of the ‘eastern corridor’ (Western Australia Hansard,
1991–2: 8103). Hamersley Iron Ore insisted on the eastern corridor being included,
in spite of the fact that it wasn’t immediately needed for the Marandoo project
(ibid: 8109). The eastern corridor was important because it gave the company
access to ‘area C’, a huge new ore body, thus pre-empting its future expansion
(ibid). Dr Watson gives an outline of the matters concerning the eastern corridor:
As to the eastern corridor, I acknowledge that it has posed some difficulties. Karijini
have always been opposed to that part of the excision, for all sorts of reasons, and
the have made that quite public (ibid: 8183).

One reason for the opposition to the excision was that it cut in two the park that
they would be managing. The debate between Watson and Court explains the
situation further:
Dr Watson: They would not cooperate with the archaeological studies that were
proposed to that corridor. The professional archaeologists who were engaged to work
on that survey, be cause of their professional code of ethics, would but willing to do
that kind of work only with the Aboriginal people — with the traditional owners
and custodians. Therefore, that part of the corridor has yet to be explored.
Mr Court: Does the Minister not think that that makes a mockery of the situation.
It is the hypocrisy of the Minister’s position when she comes into this Parliament
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and says that studies must be done and then tells us that the Karijini Aboriginal
Corporation which is meant to he the custodian refused to cooperate so the studies
have not been done. What an absolute farce!
Dr Watson: The member will see that the Bill he supports clears that lane. (ibid)

The Opposition was not sufficiently concerned about the lack of survey of the
eastern corridor to defeat the Bill or amend it to take out that corridor. Given
their absolute support for the project and instances where they too have not
followed due process, it would have been highly unusual if they had done so.

The point that this brings up is that when the company refused to cooperate, or
to comply with the Act, the Government stepped in to pay for the approvals
process to ensure that the project will go ahead (ibid: 8111). When the Karijini
refused to cooperate — and who could blame them knowing that they would have
to expose their sacred sites for no gain, as it would be unlikely that any real
protection was going to be offered. In addition, as discussed below, any salvage
appeared to become the property of either the company or the State. Section 7
of the AHA clearly states that there is no requirement to disclose restricted
information or act contrary to any prohibition in their Law, so the action of the
Karijini not to cooperate was consistent with the Act. What is not consistent
with the Act is that the Government did not attempt to resolve this situation.
Rather, it saw that by excising the land from the Act the problem of needing
surveys to be done would be automatically solved.

To add insult to injury for the Karijini people, the archeological survey on the
other sites which were in the mining area was going to be undertaken and paid
for by the company. Given there track record to date in this conflict, this was not
necessarily a good option. This archeological salvage was one of the conditions
imposed on the company as part of the s.18 consent to use the land. It states:
Hamersley Iron should fund an archeological consultancy firm accredited by the
Australian Archaeological Association to undertake a salvage and management
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program over the area for which the notice is approved, whether or not the sites are
to be impacted by development. The plan of management should have regard for all
the areas which may be impacted by Hamersley Iron employees. The program must
be completed with the participation of the Karijini — and relevant Government
agencies — as must the collection and placement for safe keeping of the representative
cultural materials — for example scarred trees and grindstones — that cannot remain
in situ. (ibid: 8101)

In other words, all 105 sites identified in the second survey would be in danger
of being ‘salvaged and managed’, not by the Karijini but only with their
participation. This could mean a complete desecration. The other matter is that
it was only to salvage ‘representative’ pieces, showing an ignorance of the value
of individual objects as part of a living culture and traditional practice, and not
simply as representative pieces for a museum collection. Additionally, the thought
of giving the archeological material to the care of the Karijini didn’t appear to
cross the mind of the Minister when constructing this condition. It is little wonder
the KAC didn’t want the eastern corridor surveyed as it too would be subject to
this condition, although as previously discussed, it is unlikely that these conditions
held any validity after the Bill was assented to. In fact, the only reason the KAC
originally cooperated with the survey was because the Premier publicly pronounced
that if they did not, and if the proper processes did not lead to consent to use the
land, that she would introduce legislation to do so. As such, “Karijini members
withdrew from important ceremonies traditionally carried out at this time to
cooperate with this work” (ibid: 8100). Not only does this demonstrate the Premier’s
insensitivity, it also demonstrates that similarly to Noonkanbah, a “big stick”
approach was used to force both ‘cooperation’ and to ensure s.18 consent.

Another point which demonstrates the ignorance of, and insensitivity to, Aboriginal
heritage during this debate is the claim that even though some caves were going
to be destroyed, there were plenty of other examples. This first occurred in the
1977 consent where Marandoo cave was going to be destroyed (ibid: 8180). It was
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Richard Court who discussed this issue:
I spoke to the people involved with that report [in 1977] who told me that they ran
into a problem with the cave. They called for archaeological studies for further
advice on the cave. I do not quote the words exactly , but he indicated that a
number of similar caves were found in the area and the destruction of the area
through which the mine went really did not matter because plenty of other examples
existed. You have to understand the type of cave you are talking about. There are
many of them around in which animals and rock pythons live. Haw far do you want
to go in being pendantic. (ibid)

He went on to say that when he undertook an inspection of the area he was
shown a site but stated that “I must admit that to some extent all sites look the
same to me in some of those areas” (ibid: 8185). Watson remarked that he had
“no soul” (ibid) to which Court replied:
I have plenty of soul. The land in that area appeared to be normal. It obviously has
some meaning, but I could not quite see it. (ibid)

These examples demonstrate an ethnocentric view of Aboriginal heritage. Sites
are not prized for their individual significance to a living tradition, but only for
the additional material that can be gained to supplement other ‘examples’, held
in museums, of the Aboriginal part in European colonisation history. To individually
ascertain the significance of each and every site is, according to Court, to be
‘pedantic’ and therefore unnecessary. The fact that sites all “look the same” when
certain non-Aboriginal people inspect them must therefore be the reason for the
often expressed skepticism expressed by parliamentarians of either major political
party. While they give ‘lip service’ to Aboriginal heritage, customs and traditions,
in their hearts they may not really believe it.

The Government also admitted that the loss to the Karijini people’s heritage
would be significant (ibid: 8107). However, as in the Noonkanbah conflict they
used the first, very limited, survey to claim that they were protecting ‘the sites’.
In this case the first survey identified four areas “not clear of cultural concern”
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(ibid: 8100). Three of these sites were offered nominal protection under the
conditions of s.18 consent:
The rock art complex (PO 5757), in the area described as the powerline corridor,
should be avoided.
Every effort should be made to retain the integrity of the Thoongari burial site
complex (PO 6725).
Given that Hamersley Iron has indicated that the Mr Bruce Aboriginal site (PO
4344) identified in the 1991 ethnographic survey does not impinge on the ore body
and can be avoided, it should not be impacted. (ibid: 8101)

These conditions are very carefully worded not to guarantee protection, but only
the attempt, through the use of the word ‘should’ as a qualifier. There was also no
accountability process to monitor any attempts. As previously discussed, it is
likely that these conditions no longer applied once the Bill was assented to,
except as an act of goodwill by the company.

According to Mr Shave, the Aboriginal people were opposed this Bill. They had
been making representations to him over the preceding two weeks “saying they
are being sold out by this Government on this issue” (ibid: 8177). He makes a
particularly good point about the role of the Minister for Aboriginal Affairs in
this matter — that she purported to represent Aboriginal people and their views,
yet “she does not support the principles for which they stand” (ibid). He goes on
to state:
They are intelligent people. They know that this is not an Aboriginal heritage Bill.
It is the Marandoo iron ore Bill. This Bill has been introduced so that the mining
operation can take place…
On one hand she [the Minister for Aboriginal Affairs] says that she will protect
the rights of Aboriginal people, but when it is convenient she overrides them and
lets her cobbers in the Cabinet room introduce legislation which leaves those poor
people with no rights. She then introduces a Bill called the Aboriginal Heritage
(Marandoo) Bill to really humiliate those people. The reality is that today this
Government has destroyed its credibility with the Aboriginal people. (ibid: 8177–8)
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In spite of arguing for the Aboriginal peoples, Shave supported the legislation.
Not only that, but he stated it was “not far ranging enough to encompass industry
requirements in general” (ibid: 8177). It is clear that the objections and plight of
the Aboriginal peoples were used in the debate as a means to attack the
Government and not for any altruistic intent.

The Government tried to reduce their culpability in the significant loss to the
Karijini people by claiming that this would be made up by employment prospects
(ibid: 8107):
The Liberal Party should be congratulated for putting together the Aboriginal Heritage
Act under which the Karijini Aboriginal Corporation has been negotiating with the
Government and with Hamersley Iron Pty Ltd. Although the loss to the Karijini
people’s heritage will be significant because of the mining of the Marandoo ore body
that loss can be accommodated in the knowledge that there will be a future for those
people and their children through real job opportunities. (ibid: 8107)

Once again, this demonstrates an ignorance of the connection of the Aboriginal
peoples to their land, and the deleterious effect that desecration of sites can have
on them. The future job opportunities would be finite as the ore body was depleted,
as had already happened in Tom Price. The Karijini’s irreplaceable heritage was
sold off for a few years of employment, not even guaranteed (ibid: 8182), and huge
royalties to the State which the Karijini would have no right to have a share. To
have the audacity to suggest that this “could be accommodated” because of a few
temporary jobs shows a contempt for the long term needs of Aboriginal peoples
and the value of their heritage to their social welfare. It might assuage their
conscience to think this way, but it does not address the problems which arise
from the desecration of Aboriginal heritage. This attitude also demonstrates the
truth in Dicky Skinner’s observation made during the Noonkanbah conflict: “to
them the land is just money”.
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In fact, I would go so far as to argue that the loss of so much of the living heritage
of Western Australia’s Aboriginal peoples is one factor in the continuing disparity
between the health and wealth of non-Aboriginal peoples and Aboriginal peoples,
who still have life expectancy rates much lower than other Australian, high infant
mortality, poor health and low levels of education. As was demonstrated in the
Noonkanbah conflict, social detriments can be directly linked to the disconnection
from country through the destruction of sites of importance to their tradition and
religion, and through dislocation.

The similarities in the application of the AHA between Noonkanbah, the old
Swan Brewery and Marandoo is also discussed in this debate. Member for Perth,
Dr Alexander, clearly did not support the Bill. In his speech he noted some
similarities between the Noonkanbah conflict and this conflict, and highlighted
the Labor Government’s hypocrisy:
It is a sad day for the Parliament and for the Aboriginal people that we have to set
aside the provisions of the Aboriginal Heritage Act in order to resolve this dispute.
I have not talked to the Karijini Aboriginal Corporation recently but when I talked
to it last August — as I mentioned in this Chamber a few months ago — it was not
happy with the process. It was talking to the Government at the time, as the Minister
indicated in her second reading speech, but I do not believe all of its concerns have
been met. The concerns of the Aboriginal Cultural Material Committee have certainly
not been met, and while I do not deny that the Minister has the right to introduce
legislation like this, it strikes me as a trifle ironic that it should come from the
Government at this stage when we look back at the Noonkanbah situation in the
late 1970s — which is admittedly not a direct parallel but does have some elements
in common — when the same people who are now championing this legislation were
saying, “What about the Aboriginal Heritage Act and the provisions for the protection
of sacred sites?” (ibid: 8160)

He exchanged words with the Minister for Aboriginal Affairs:
Dr Alexander: …It is a trifle ironic that those people who stood on the public
platform 12 or 13 years ago and stated that the terrible Liberal Government was
running roughshod over the interests of Aboriginal people now have to suspend the
provisions of a Bill which is supposed to protect Aboriginal interests.
Dr Watson: That Bill was introduced by the Court Government to override the
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Aboriginal concerns that it had to confront at Noonkanbah. That is the history of
the Bill.
Dr Alexander: Exactly, and my point is that the Government is now going through
the same process. (ibid: 8161)

The old Swan Brewery is also mentioned on a number of occasions in relation to
this Bill. There was some concern that this Bill would be rendered useless if the
Federal Government was to intervene as it had in the Old Swan Brewery conflict.
In spite of the Government’s commitments they were stymied (only temporarily
however) by the intervention of the Federal Government (ibid: 8176). Mr Shave
states that the past 12 months has seen the “nonsense” of the Old Swan Brewery,
that the Waugyl had been running around Loretto Convent and that the Western
Australian people were fed up. The Hon. N. F. Moore suggests that perhaps they
could use similar legislation to resolve Brewery conflict:
I am told that the problems at Marandoo are the same as those for the old Swan
Brewery. If we did not apply the Aboriginal Heritage Act to the old Swan Brewery
it could be knocked down or rebuilt and the problem would be solved. The framing
of this Bill is a novel approach… (ibid: 8102)

This demonstrates that the precedent set by this Bill could well have become a
dangerous one and served to take the AHA out of operation all together. However
it is fortunate that the Government and the Opposition were committed to
amending the AHA to achieve their ends rather than the more politically difficult
introduction of numerous excision Bills.

Another similarity between cases is the way in which both the ALS and the KAC
were denigrated. This was done similarly to the way the Noonkanbah Community
and their supporters and Bropho and the Nyungah people had their integrity
questioned, and in some cases, downright attacked. In the Marandoo case, first
there was the claim by Court that the ALS had been working with the KAC to
run “a strong political agenda”:
I do not mind the ALS becoming involved and helping the genuine interests of
Aboriginal communities, but it is using the opportunity to build a power base in the
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Pilbara. The Government will have more headaches on this matter, especially if the
talk of blockades are true. [my emphasis] (ibid: 8151)

Next was the claim that the Government was forced to deal with Aboriginal
corporations and not necessarily the traditional owners or nominated people.
Then came the attack on the integrity of Aboriginal corporations. Mr Graham
elaborates:
Defining the bona fides of corporations with which the Government deals is a
difficult process. Corporations are not required by law to act in the interests of the
Aboriginal people from an area or the traditional owners of certain land. That is the
basis of many of the problems currently related to Aboriginal heritage matters…
However, those corporations seldom match up with the people whom I know are the
traditional Aborigines from an area; that is, the people the Museum recognises as the
traditional Aborigines from an area. On the odd occasion they do overlap. The
traditional owners do not always have a say in the corporation that their position
deserves. That is a serious flaw in the legislation. (ibid: 8155)

Whilst I acknowledge that this has posed a problem, in my view it is up to the
Aboriginal people to work out how to choose their representatives and confirm
their right to speak for country, not the Museum.

Mr Kierath claimed that the AHA was being used “for the wrong purposes” as it
was being used to “frustrate development”. He states:
Therein lies the secret. We are here today discussing an agreement Bill because the
Act has been used for the wrong purposes; it has not been used to assess Aboriginal
issues, it has been used to frustrate decision making and the Minister responsible
must share the blame. (ibid: 8169)

The most serious attack on integrity came from Mr Bradshaw. He claimed:
Last year members from this side of the House visited the north of the State, including
Marandoo. At that time we were told by the company representatives that they were
concerned about the challenges they were facing from the Aboriginal community.
The Government should have done something at that time to ensure that the company
could implement its project without the problems it has faced. Unfortunately both
the State and Federal Governments have, over the past nine years, been more
concerned about pandering to the minority groups, for obvious reasons. As a result,
great pressure has been brought to bear on the Government over what it should and
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should not do. It is sickening that study after study on Aboriginal sites has been
undertaken.
We on this side of the House are not prepared to steamroll this legislation through
this place for the sake of development. We believe that the rights of the people and
sacred sites should be taken into account. The only reason the legislation is before
the House today is the risk of a disruptive element in the community delaying the
commencement of this project. A prime example of this sort of activity is the old
Swan Brewery site. The people holding up that type of development are doing it not
for the reasons they portray, but self interest… (ibid: 8174)

Another mass of contradictions, another ad hominem attack on the integrity of
peoples trying to protect their heritage and another bet each way. As these examples
mount up, it becomes clearer and clearer that those who attack the integrity of
Aboriginal peoples who fight for their rights are displaying the colonist attitudes
of their forebears. They wish to control and protect ‘genuine’ peoples and sites in
a paternalistic fashion, rather than deal with Aboriginal peoples on equal terms.

There are a further two points of interest in this debate. The first is that Dr
Gallop, current Premier of Western Australia, was a part of the Lawrence
Government and present at the debate, but did not have anything to say except
an interjection about the ACT branch of the Labor party. Dr Gallop’s apparent
support of the excision legislation is of interest because of recent events under his
Government in the Windarling conflict, which will be discussed later in the
report. Current Leader of the Opposition, Colin Barnett, also participated in the
debate, declaring his unqualified support for the Bill at the same time as taking
the opportunity to criticise the Government for the delays:
The way in which the Marandoo project has been handled is appalling, and that
aspect has been covered in depth by the Member for Nedlands. The Deputy Premier
and Minister for State Development had no success with this project and he was not
able to fulfil his role and ensure that the project came to fruition. It was necessary
for the Premier to take over the role; I am glad she did so and was able to get the
project on the road. (ibid: 8159).
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The second point of interest comes from Dr Alexander:
I cannot support this legislation. I believe that if the Government has been so
patient for so long it is reasonable for it to be a bit more patient when the Karijini
Aboriginal Corporation is not actually opposed to this development but wants to
ensure protection of its sacred sties and participation in the work force of its
community… I do not believe that suspending the provisions of the Aboriginal
Heritage Act in respect of particular sites which are judged for whatever reason not
to be worthy of protection is a good example to set, whatever may be the economic
importance of the project. (ibid: 8161)

This is of interest because it is frequently claimed that Aboriginal peoples are
‘anti-development’. Many examples of good will negotiations on the part of
Aboriginal peoples proves that this is an inaccurate perception, which in my
opinion has been deliberately manufactured in order to create a perception of
obstructionism which must then be overcome by Government might. This
happened in the Noonkanbah case, where an alternative site agreeable to both
Amax and the Noonkanbah Community was cleared as suitable for oil exploration;
and in the Marandoo case with the KAC and Taylor attempting to try to resolve
the issues but the company rejecting these efforts outright. It is a common theme
in each of the cases I detail in this report.

In fact the Aboriginal peoples are only claiming their rights under a Western
Australian statute, the AHA, in a way that any other non-Aboriginal citizen
would be able to seek for their rights to be upheld, including natural justice and
the right to legal appeal. Alexander also makes a similar point (ibid: 8162). The
perjorative way in which Aboriginal peoples are treated, and perceived, when
there is conflict between development and Aboriginal land use, has significant
racist overtones. This will also be discussed later in the report.

House makes clear his reasons for the National Party supporting the Bill:
I am pleased that we can support it because Governments have a responsibility to
facilitate projects in which areas of conflict exist between the players. When problems
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are difficult to overcome, Ministers and Governments have a responsibility to make
sure that, in the greater interests of the population — certainly in the greater interests
of creating employment and wealth — those problems can be overcome… [my
emphasis]
It is fair to say that this project has been held up for too long. Too much debate
has taken place in the community, too many committees have been set up and there
has been too much of a “look at it again” attitude rather than getting on with it. We
must not let that occur again. We should learn a lesson from this project and make
sure that in future we have a system whereby we can get these projects off the ground
far more quickly than we have done with this one. (ibid: 8157–8)

After indicating his support for the Bill, unamended, he stated:
However, I believe also that some arrangement must be had with the Aboriginal
people. I do not want the Minister to think that what I am saying is that we will
ride roughshod over them in any way. (ibid)

House went on to then claim that Aboriginal heritage is important to him and
declare his great respect for that culture but also state that a structure must be set
up which binds equally both Parliament and the Aboriginal people:
“with all the things needed to protect their heritage and culture so that neither they
nor we, with the knowledge and necessity to go ahead with the progress by
development, can abdicate responsibility for that procedure…
I support that approach strongly, as I support strongly the right and need for
cultural sites to be protected in a permanent way, because they are important to the
Aboriginal people (ibid: 8158)

He was clearly having a bet each way — as was the Government, by protecting
a modicum of sites, perhaps to assuage their consciences, but more likely to promote
the perception of supporting Aboriginal people in the State, important for a Labor
Party Government who were generally perceived to be socially progressive. The
socially progressive policy agenda on Aboriginal Affairs was clear from the 1972
debate on the original AHA, led by the Tonkin Labor Government, the progressive
stance that the Federal Whitlam Labor Government took with regard to Aboriginal
peoples (Victorian Aboriginal Education Association Inc, n.d) and the Labor
objections to the 1980 amendments of the Court Liberal Government.
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Bill Grayden, former Minister for Aboriginal Affairs during the Noonkanbah
conflict, was also involved in the debate, holding the same line as he did during
the conflict:
I support the Bill but I am dismayed at the delays which have occurred, solely
because this is not an area where Aborigines are in occupation. Aborigines have not
lived in this area for many years but have been able to return because they were able
to gain access to money from social services, unemployment benefits or community
development payments. Those Aborigines have now been able to go back and reoccupy the land after having left it before the turn of the century. Those Aborigines
have not gone back to live in those areas but to protect items of Aboriginal heritage.
That is commendable. However, in some cases they have gone back simply to lay
claim to the land so that they can receive benefits accruing from the mining
development which will take place.
The Aboriginal Heritage Act includes a clause which is all embracing and many
spurious arguments can be introduced under that Act to hinder mining development.
Unfortunately, that has been the case with every mining development that has taken
place in Western Australia of late and it is certainly the case as far as Marandoo is
concerned. Every member on this side of the house genuinely believes that there is
a necessity to protect genuine places of Aboriginal interest. However, they are also
concerned that many of the claims are, without question, absolutely spurious. We do
not often get a case as black and white as this one and in which the argument is
completely spurious. A situation rose in this House recently which could be included
in that category. I am sure every member in this House received a copy of the
“Yakabindie — A Place of Environmental Significance” document. That document
contains 21 pages and deals with the spurious claim which is exactly akin to what
has been happening in Marandoo and every other mining development in Western
Australia… (ibid: 8163)

The ‘spurious claims’ in this case were made on environmental grounds.

The question to be asked of Grayden and others of like mind is what is the
problem with Aboriginal peoples claiming benefits from the mining of what used
to be their land, prior to colonisation, and what may again become their land
under the NTA. This is especially pertinent in light of the fact that at the time
the Marandoo project was approved, Aboriginal unemployment in that region was
98 percent (ibid: 8182). The KAC wanted to ensure that there were significant
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employment opportunities for the Karijini people. Even this is being used
perjoratively against them. Also, was Grayden now criticising the legislation that
he had a hand in amending, allegedly to tighten the provisions of the Act and
‘streamline’ the legislation? It would appear that in the intervening decade these
amendments had not proven tight enough to achieve a pro-development agenda.
Lastly, Grayden in claiming that Marandoo has been ‘hindered’ demonstrates that
claims of being willing to protect ‘genuine’ sites are false. It is clear that where
there is conflict in land use, ‘genuine’ sites will never be acknowledged.

In my view, support for a Bill to excise a portion of land from the application of
the AHA, land which contained numerous professionally identified sacred sites
(and objects which were to be ‘salvaged’ and to be held by the company or State
in a museum (ibid: 8183)) and preventing any appeal to the legal system for
protection of these sites, is clearly “riding roughshod” over the rights of Aboriginal
people. This series of statements is once again indicative of the approach to
Aboriginal heritage taken by both major parties when in government, with a view
to obfuscating their uncompromising pro-development agenda while at the same
time allowing perceptions to prevail in the wider community that they have the
welfare and interests of Aboriginal peoples as a policy position.

Member for Morley, Mr Donovan, summed up the reality of the effect of this Bill
on the Karijini people and the State’s Aboriginal community:
…my concern is affected by my very real belief that I cannot see the Aboriginal
community of this State — much less the people in the region itself — finding any
reason in this Bill to feel more confident rather than less confident in their future
in our community. I cannot see that happening. In the light of other current events
the Aboriginal community is likely to receive this legislation with the feeling rather
more of despair than of confidence. (ibid: 8172)

As House suggested, the ‘lesson’ was learnt once again, as the Government flagged
amendments to the Act being introduced in the next session. These amendments
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were said to make major changes to the Act “concerning providing certainty for
all parties and a means of resolving disputes” (ibid: 8179). It was also flagged that
the ACMC was to be disbanded (ibid: 8166). This is not surprising in light of the
power of the ACMC to call for additional surveys and to recommend against
consent to land use. A similar fate befell the Museum Trustees in the last round
of amendments for similar reasons. These amendments are the subject of the next
section.

A later Coalition Government under Richard Court also made amendments to
the AHA in 1995 along the lines suggested by House. The amendments were
passed by Parliament at the same time as a review of the AHA was being
conducted by Dr Clive Senior, who had also reviewed the Act in 1990. This
will be discussed fully later in this chapter.

The 1990 and 1992 attempts to amend the AHA
Introduction
The Lawrence Labor Government made two attempts to amend the AHA. The
first was in August 1990, as the old Swan Brewery conflict was escalating. The
Aboriginal Heritage Amendment Bill 1990 was a hastily prepared set of ad hoc measures
which were principally designed to restrict the legal rights of Aboriginal people
to protect their heritage through access to the courts (Senior, 1992: 2; Senior,
1995: 17). The second attempt commenced after the first attempt failed. The
amendments went through a number of draft phases before the introduction of the
Aboriginal Heritage Amendment Bill 1992 in August 1992.

This section will outline some of the key features of each of the amendment Bills
and discuss their likely effect on Aboriginal heritage protection. I will argue that
in each instance the Lawrence Labor Government engaged in an attempt to
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subvert the purpose of the AHA, to reduce the rights of Aboriginal peoples under
the Act and to strengthen the rights of developers.

1990 amendments
There were four main principles of the 1990 Bill. These were “to provide that
the Act binds the Crown; clarify procedures under s.18 of the Act; to confirm
the right of appeal by a landowner and the right to review to other persons
who may be particularly affected by a decision of the Minister; and validate
the exercise of powers purportedly delegated by the Trustees to the ACMC”
(Senior, 1995: 17–18).

The High Court ruled in Bropho v. Western Australia that the AHA was binding
on the Crown (Federal Court of Australia, 1991: Black CJ at 14). It is therefore
likely that the amendment to bind the Crown was in response to the High Court
ruling in June 1990. However, to counteract this ruling, the Bill went on to
enable the Minister to “declare that all or any provisions of the Act would not
apply in respect of works undertaken for public health or safety” (Senior, 1995:
18). This could be disallowed by either House so there was an element of protection
from abuse, although the bipartisan support shown toward measures to privilege
development over Aboriginal interests means that it was unlikely to be exercised.

The major change was to section 18. Once again it was to be given an overhaul.
This time the change was in the procedures for landowners to obtain consent for
land use. These procedures, whilst looking very similar to what was already in the
Act, were criticised for restricting procedural fairness (ibid). In particular, “…the
Trustees were not required to grant a hearing to any person; the Minister was not
obliged to give any person the opportunity to make submissions; and the Minister’s
decision was expressed to be final and without appeal and recourse to prerogative
writs and injunctions to restrain the implementation of the decision were purported
to be excluded” (ibid: 19).
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In sum, these provisions sought to restrict procedural fairness, exclude any person
from having a hearing, and to ensure that the Minister’s final decision was protected
from challenge in the courts (ibid). Given the Lawrence Government’s current
engagement in the old Swan Brewery conflict, and the amount of litigation it
faced, it is highly likely that these changes were intentionally introduced to
disadvantage Aboriginal peoples, restricting their ability to defend their heritage
from damage or destruction.

Given that their were no prerogative writs and the Minister’s decision was final,
the only form of appeal was to the Minister. The right to appeal a decision of the
Minister under s.18 was only to be available to landowners, however a review was
available to persons who made submissions to the Trustees, ostensibly Aboriginal
peoples. Whilst this looked equitable, the application was different for each class
of party. Under an appeal, the Supreme Court could substitute the decision of the
Minister; under a review, very strict tests on standing were to be applied before
it could be heard by the Court. It required that the party calling for a review both
had to have a greater interest than other members of the public but also the
person had to be directly or indirectly affected to a substantial degree by the
decision (ibid: 20). This was another provision which would specifically
disadvantage Aboriginal peoples.

This Bill was not well received and heavily criticised, including criticism by the
Law Society. Even if it had passed, it would have been unlikely to achieve its
purpose. However, fortunately for the rights of Aboriginal peoples, it failed to be
passed by Parliament (ibid).

The attempted amendments demonstrated the disregard the Lawrence Labor
Government had for Aboriginal peoples’ rights in Western Australia. In attempting
to resolve the political difficulties raised by the old Swan Brewery conflict through
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an attempt to not only subvert the AHA, but to undermine Aboriginal peoples
rights, this Government attempted to implement a racist ideology more in keeping
with the previous Liberal Government’s attitudes toward Aboriginal affairs.

Overview of the 1992 amendments:
The second attempt to amend the AHA came in 1992. Having learnt its lesson
from the last attempt, the Government ensured that this time it was much more
considered, passing through six drafting stages. The first four drafts of the Aboriginal
Heritage Amendment Bill 1992 were not made available to the public, however
Draft 5 was distributed for comment on 25 May 1992 (Aboriginal Legal Service
of WA Inc., 1992: 1). Over 50 submissions were received (Senior, 1995: 22). Draft
6 was compiled but never introduced into Parliament. The Minister for Aboriginal
Affairs stated that the reason for the deferral was to “enable further consultation
on the planned changes” (Senior, 1995: 22). Hence the consultation process was
undertaken and the Bill compiled but it never saw the light of day.

The following summary of the 1992 amendments is taken from the Senior’s 1992
paper to the ‘Resource Development and Aboriginal Land Rights Conference’,
the 1995 Senior Review and the submission of the Aboriginal Legal Service of
Western Australia Inc. (ALS) to Draft 5 of the Bill. To date I have been unable
to access an original copy of either Draft 5 or Draft 6 as neither were available
at the Western Australian Parliamentary Library at the time of writing. Therefore
I have used a comparison of these other documents to make inferences about the
1992 amendments.

The Lawrence Government announced a more thorough review of the Act shortly
after the 1990 amendments failed. It established the Ministerial Council for
Development Policy in June 1991 to attempt the early resolution of conflicts
between mining companies, environmental groups and Aboriginal peoples. In
October 1991 Dr Clive Senior, a Perth lawyer, was commissioned to report on the
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Act. The terms of reference were limited and so was the time frame, being allowed
a little over a month to research, consult and write the report. The report was
finalised in December 1991 (ibid: 21).

In a letter to Aboriginal community members on 22 May 1992, the Minister for
Aboriginal Affairs assured them that “it is the Government’s intention to improve
the laws that protect Aboriginal culture — not just streamline the approval processes
for developers — to ensure the ongoing protection of Aboriginal sites in Western
Australia” [my emphasis] (Aboriginal Legal Service of Western Australia Inc.,
1992: 1). The explanatory notes attached to the Bill also sought to “paint a
picture of improved site protection and full involvement by, and consultation
with, Aboriginal people in the site protection process” (ibid). Hence it was the
stated intention of the Lawrence Government to achieve two purposes with the
amendments; two purposes which to date had been mutually exclusive.

It took the Government until 25 May 1992 to distribute a draft Bill for comment.
The key amendments in this Bill were: the application to the Crown; the definition
of an Aboriginal site; powers to approve or restrict access to Crown land; penalties;
new site clearance procedures under s.18; and a new ‘Aboriginal Heritage Authority’
(Senior, 1995: 22–30). The way these amendments were framed was more subtle
than the 1990 amendments, but appear to seek to achieve similar ends.

The ALS made a submission in response to the publicly distributed Draft 5,
outlining quite an extensive list of concerns. Three of the main concerns raised
were the lack of consultation, the brevity of the consultation period and the
inaccurate and misleading nature of the Explanatory Notes. They state that they
were only given one month to respond to Draft 5, which was informally extended
by two weeks. They also claim that there were widespread demands by Aboriginal
groups and communities to delay the introduction of Draft 6 into Parliament for
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two months so that proper consultation could occur (Aboriginal Legal Service of
WA Inc., 1992: 1).

The ALS also alleged that the explanatory notes were “substantially misleading
and incorrect” (ibid). This appears to be similar to the problems with the
explanatory notes on the Aboriginal Heritage (Marandoo) Bill 1992, also compiled
under the guidance of Dr Watson as Minister for Aboriginal Affairs. As previously
discussed, assurances were made in the explanatory notes, originally attached to
but not part of the Bill, but there was no consequential statutory provision within
the Bill.

The restrictive timeframes for both Senior and the respondents to Draft 5, the
limit to the scope of the review and the alleged misleading nature of the
Explanatory Notes, all suggest that the Lawrence Government was intent on
giving priority to the goal of streamlining approval processes for developers,
rather than the stated intention of achieving this goal at the same time as
improving the Act in protecting Aboriginal heritage. This will be made clearer
in the next section.

The ALS and their concerns on the content of Draft 5 of
the 1992 Bill
The ALS also had extensive concerns about the content of Draft 5 of the 1992
Bill. These were in reference to the preamble (long title) and the phrase ‘on
behalf of the community’, the definition of Aboriginal custodian, exemption by
the Crown from the Act, definition of site, Trustees delegation to the ACMC,
access to Crown land, power to excavate and remove, offence of causing damage
to sites, application for clearance certificates, the new Aboriginal Heritage
Authority, the powers of the Minister, secrecy, objects of cultural significance and
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the Acts Amendment (Aboriginal Heritage) Bill 1992 (Aboriginal Legal Service of
Western Australia Inc., 1992: 3–25).

Some of the key concerns of the ALS, in addition to the elements of the Bill
which gained ALS support, are worth discussing in detail. They provide an
insight into how a peak Aboriginal organisation viewed the efficacy of the
legislation, how they would like to see it amended to improve its application
to its purpose and how a government can introduce seemingly benign
amendments that, when dissected, appear to show once again an attempt to
weaken the AHA. Many of the recommendations of the ALS will be included
in the recommendations of this report.

The ALS stated that the two most significant amendments in Draft 5 were the
establishment of “a new body corporate to be known as the Aboriginal Heritage
Authority” (the Authority)— with Regional Committees answerable to this
Authority — and the overhaul of s.18 procedures (Aboriginal Legal Service of
Western Australia Inc., 1992: 11–121; Senior, 1992: 4)).

The Authority was to replace the Trustees, the ACMC and the Department of
Aboriginal Sites. This authority consisted of five members appointed by the
Minister, four of which were to be part-time, of Aboriginal descent and possessing
“special knowledge of or special interest and experience in Aboriginal culture and
heritage” (Aboriginal Legal Service of Western Australia Inc., 1992: 19). It was
to be responsible for the administration of the Act and was directly answerable to
the Minister. The Minister was empowered to direct the Authority either generally
or specifically (Senior, 1992: 5).

The ALS had substantial concerns about this new Authority. The Minister had
“total and unfettered control” in appointing the four Aboriginal members
(Aboriginal Legal Service of Western Australia Inc., 1992: 20). The fifth member
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was to be the Executive Officer and Chairperson, didn’t have to be of Aboriginal
descent or have any specific knowledge relating to Aboriginal heritage (ibid).
The Authority had the power to appoint staff but there was no requirement for
any of them to be Aboriginal.

The concern of the ALS was that the day to day running of the Authority would
be left to the Chairperson and staff, “none of whom must be Aboriginal” (ibid).
They express similar concerns over the powers of the Chairperson, which include
that the Chairperson’s decision is final and conclusive, that the Chairperson has
both a deliberative and casting vote, that the Chairperson can nominate any
‘officer of the Authority’ as a temporary replacement, deciding matters of conflict
of interest and maintaining the Aboriginal Heritage Register.

There was also to be a system of Regional Committees. Once again the Minister
had complete power and discretion to appoint the Committees and the membership
of the Committees. There was no requirement for members to be Aboriginal.
These Regional Committees were to act in an advisory capacity to the Authority,
to evaluate Aboriginal heritage, to advise on the application of money and assist
the Authority in identifying Aboriginal custodians and protecting Aboriginal
sites (ibid: 21).

Section 18 has historically been the section which governments had sought to
amend in favour of developers and this series of amendments was no exception.
It would appear that this set of amendments would change s.18 even more
substantially than in 1980. The amendments included the introduction of a new
permit system to replace the s.18 procedures for consent to land use. The ALS
state that “[o]n any construction of the new Bill it is clear that the amendment
to this section is the real reason and guiding force behind the Bill” (ibid: 11).
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The new s.18 ‘Clearance Certificate’ permit application procedure was extremely
complex. Dr Senior summarised it into four main areas: the proposal; consultation
and decision making; appeals; and the treatment of permits (Senior, 1995: 25–6).
The ALS had a number of comments about these processes, which they claimed
would disadvantage Aboriginal peoples. However Senior claimed that the system
would provide certainty for developers with clear timeframes (Senior, 1992: 6).
That these timeframes don’t apply to the applicant — that is, the developer —
suggests that the process was weighted in their favour (Aboriginal Legal Service
of Western Australia Inc., 1992: 16; Senior, 1992: 7–8. All timeframes applying
to the Authority or to Aboriginal peoples under the appeals system were extremely
restrictive (ibid; Senior, 1992: 8).

Under the ‘proposals’ system, the ALS argued that neither the Authority nor
Aboriginal peoples could require that a developer start the permit procedure. This
procedure could only be commenced by a developer. Hence there was no means
to stop a developer damaging Aboriginal heritage if they did not apply for a
permit, other than waiting until it was done and launching a prosecution
(Aboriginal Legal Service of Western Australia Inc., 1992: 11). However, Senior
argued that to refuse to comply “would be fraught with danger” as the defence of
lacking knowledge of a site or object would be void (Senior, 1992: 6). As discussed
previously, the penalties were an inadequate deterrent and prosecutions rare. The
ALS made the point that:
The Aboriginal Heritage Act Amendments should be aimed at protecting sites from
being damaged before that damage occurs, rather than improving the chances of
prosecuting a Company after a site has already been damaged (Aboriginal Legal
Service of Western Australia Inc., 1992: 11).

When an application for the Clearance Certificate was received, the Authority
was then only required to notify any Aboriginal custodians but there was no
requirement to consult with them. Once the permit procedure had commenced,
the Authority also had “unrestricted and uncontrolled power to move into the
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area… and to direct the removal of any object to which this Act applies to a place
of safe custody” (ibid: 13). Hence, once identified, Aboriginal heritage transferred
to State control. It is probable that this would act as a deterrent to Aboriginal
custodians to identify their sites. Hence they were caught in a dilemma; identify
the sites and possibly lose them to a Museum or at least to State control, or stay
silent and risk them being damaged or destroyed. I consider that this provision
was included to produce the latter result, thus restricting the number of sites
identified and providing a “recent fabrication” defence for the Government to
claim that the identification was ‘political’, ‘anti-development’ or seeking to achieve
other agendas.

The Minister was empowered to establish any guidelines for the Clearance
Certificate procedures, amend them or repeal them. This process was achieved
by being published in the Government Gazette (Senior, 1992: 7). The ALS
comments that:
This is a blatant attempt to legislate and leave the content of the legislation totally
up to the decision of the Cabinet and Minister of the day. It is yet another section
in the Bill which provides the potential for substantial abuse. (Aboriginal Legal
Service of Western Australia Inc., 1992: 16)

Hence this provision would serve to enable the politicisation of the permit
application system, giving the Minister control by proxy.

Once the Aboriginal custodians were notified, the Authority could then make
one of three recommendations: issue a permit for use of the land; notify the
developer and the Aboriginal custodians of requirements to obtain a permit,
for example site surveys; or refuse a permit and provide the reasons for doing
so (Senior, 1995: 26; ibid). The ALS noted that the first option could be
exercised if ”the Authority considers that there is clear evidence that no
Aboriginal site is likely to be effected by the proposal” (Aboriginal Legal
Service of Western Australian Inc., 1992: 13). Considering the past history of
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obfuscating reports of Aboriginal heritage, it is clear that this section would
have been open to abuse.

The ALS also noted that “the reverse position is not provided for”, that is, “if
the Authority considers that there is clear evidence that an Aboriginal site is
likely to be effected there is no requirement for the Authority to refuse the
Clearance Certificate” (ibid). The ALS make the point that the new s.18
process still makes it possible for Clearance Certificates to be granted even if
there are sites of significance and importance.

One thing that the proposed s.18 process does appear to achieve is to remove from
the Minister the initial decision making authority to determine land use which
may damage or destroy Aboriginal heritage, placing it into the hands of the
Authority. Whilst this superficially looked like a positive change, it may have
been implemented to enable the Minister, through an appointed Authority, to
divert attention away from political difficulties over decisions which would
disadvantage Aboriginal people. More conveniently, the Minister could point out
that the Authority’s membership was predominantly Aboriginal people. However,
as its Chair and staff were not required to be of Aboriginal descent, with limited
membership of the Authority (5 persons) and the Chair having two votes, it is
possible that the Authority could be compromised.

It would appear that the lack of need to have regard for the protection of sites
under the new s.18 system would have further weakened an already weak system
of Aboriginal heritage protection. This, in addition to Ministerial control over
the guidelines for the procedures, had the potential to ensure that developers
would be prioritised throughout the process. Thus it appears that the extensive
changes to the s.18 system were designed to ensure ‘business as usual’ for developers,
with even fewer impediments. There also appeared to be limited accountability or
transparency mechanisms, or any check on the abuse of authority.
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Overt politicisation of decision-making under the Act reentered the frame
in the appeals process under s.18. This process authorised both custodians
and proponents to appeal to the Minister. On the surface, this looked to
be an improvement on the Act as it removed the racially discriminatory
exclusion of Aboriginal peoples’ right to appeal. However, the ALS argued
that this provision also had the effect of keeping decision-making out of
Aboriginal hands (as members of the Authority), placing it back into the
political hands of the Minister (Aboriginal Legal Service of Western
Australia Inc., 1992: 15).

Senior comments that the Minister:
appears to have very wide powers to confirm, amend or remake the decision of the
Authority… although those powers do not appear to extend tot the setting aside of
a clearance certificate issued by the Authority (Senior, 1992: 9)

This is a significant problem with the appeal system as it doesn’t appear that the
Minister could revoke a permit once it was issued, even if it was issued in error.
This meant that any appeal by Aboriginal peoples was ineffectual if it was started
after the issue of permits. Given the tight timeframes imposed throughout the s.18
process (Aboriginal Legal Service of Western Australia Inc., 1992: 16) and the
remoteness of many communities, this meant that by the time Aboriginal custodians
organised an appeal it might be too late.

In deciding an appeal, the Minister had to consider ‘the general interests of
the community’. Once again this condition appears as the key to Ministers
making decisions which would privilege developers. The Minister was also not
required to disclose any reasons for the final decision. The ALS argued that
this would serve to “restrict the opportunities for Aboriginal people to challenge
the Minister’s decision in the Courts” (ibid).

There was also a proposed curb on procedural fairness in terms of ‘standing’. This
excluded anyone except “the Aboriginal custodian of an Aboriginal site” from
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appealing to a court on grounds that advice or notification had not been given
to that custodian. Note the use of the singular in “the Aboriginal custodian”,
which either demonstrates an ignorance of Aboriginal organisation or is a deliberate
attempt to reduce the capacity of Aboriginal peoples to present a full range of
evidence in defence of their sites. Senior states that “[t]his proposal was clearly
designed to avoid potential challenges (by persons other than the ‘Aboriginal
custodian’ as defined by the Bill) on procedural fairness grounds…” (Senior, 1995:
130–1). Restricting standing is an obvious attempt to exclude Aboriginal peoples
from contesting the actions of the Government if it had subverted the Act.

Deficiencies such as the lack of power to revoke a Clearance Certificate once
issued, appear to be deliberately built into the s.18 permit system. Additionally,
other provisions such as the restriction on ‘standing’ and the ‘public interest’ test
meant that Aboriginal peoples were disadvantaged throughout the appeals process.
Although just having an appeals process which ‘included’ Aboriginal peoples
appeared to be an improvement, if it was framed in such as way as to be inaccessible
it was useless — a ‘statutory mirage’.

The ALS also had a number of other concerns about some of the smaller, but
equally important, sections of the Act, such as: the long title; definitions;
application to the Crown; directions of the Minister; access to Crown land;
disproportionate penalties; restricted access to country; and native title. The
provisions in these sections also served to disadvantage Aboriginal peoples under
the AHA.

The long title of the 1972 Act remained unchanged (Aboriginal Legal Service of
Western Australia Inc., 1992: 3), that is, it still referred to protection of Aboriginal
heritage as being ‘on behalf of the community’. The criticism by the ALS was that
this meant that neither the Act nor the Bill conferred any special rights to
Aboriginal peoples with respect to their own heritage over and above any other
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citizen of Western Australia. In other words, they believed that protection of
Aboriginal heritage in Western Australia would continue to exclude a specific
benefit for Aboriginal people.

The definition of “traditional custodian” was to be repealed, which was supported
by the ALS. Under s.4 it was “defined as being whoever the Trustees of the
Museum decide are traditional custodians” (ibid: 4). The Bill introduced a new
definition, ‘Aboriginal custodian’ but tied this definition to “Aboriginal tradition”.
An ‘Aboriginal custodian’ was defined as:
person or persons of Aboriginal descent who has or have social, economic or spiritual
affiliations with, and responsibilities for, an Aboriginal site or an object to which
this Act applies in accordance with Aboriginal tradition. (ibid)

The ALS argues that linking the definition to ‘tradition’ is problematic for
urban Aboriginal peoples who have been removed or restricted from their
traditional country (ibid).

There also doesn’t appear to be any mechanism which legitimises custodians such
that the Authority or Minister cannot deny their standing. If ‘significance’ of sites
could be contested by the Government, over and above the loud protests of
numbers of Aboriginal peoples and in the face of numerous anthropological reports,
there is no reason to believe that nominated Aboriginal custodians would not
similarly be contested or subjected to ad hominem attacks on their integrity.

Hence, there was still scope under the Act for the Minister or the Authority not
to acknowledge certain custodians, as this still appeared to be a discretionary
process, and thus to manipulate some of the processes under the Act. This
inadequacy in the Act looks to be another means of reducing the political problems
which had arisen when ‘too much’ Aboriginal heritage was identified. By limiting
the number of ‘legitimate custodians’, the amount of Aboriginal heritage which
would be identified would be restricted, as would be appeals. To remove the
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discretionary process, the Act would have to recognise the authority of custodians
(or owners) who had been nominated by their group.

The application to the Crown was included similarly to that in the 1990 Bill,
including the ‘public health and safety’ exclusion clause. The ALS supported that
the Crown would be bound by the Act. However they did not support the Minister’s
power to suspend the operation of the entire Act “if the Minister considered it
necessary for the health and safety of the public that certain works be undertaken
as a matter of urgency” [emphasis in original] (ibid: 5). The underlined terms were
not defined.

This was another aspect of the Bill which could lead to it becoming a “statutory
mirage”, occurring if the ‘health and safety’ condition was abused by a Minister
or Government in a manner which would produce a result similar to the enactment
of excision legislation, for example by declaring that the AHA did not apply to
certain areas due to ‘health and safety concerns’. It is unlikely that this would be
difficult to employ in the dangerous exercise of mining development.

Of greater concern to the ALS was the provision that the Minister could direct
“specified persons or members of specified classes of persons to comply with any
conditions the Minister may make” [emphasis in original] (ibid: 5). This power
could be used by the Minister to direct an Aboriginal person or group to do
anything at all. For example, if they were exercising their right to protest, the
Minister could simply direct them out of the area (ibid) and to disobey would be
to incur the penalty. This penalty was set at $10 000 with a continuing daily rate
of $500 (Aboriginal Legal Service of Western Australia Inc., 1992: 5).

This amendment introduced an element of authoritarianism and implied racism
into the legislation. The Minister would be likely to exercise the aforementioned
provision only against Aboriginal peoples. Additionally, many of the qualifying
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conditions under the Act were detrimental specifically to Aboriginal peoples. The
ALS submitted that the “entire section requires substantial redrafting” (ibid).

The original Act gave Aboriginal people unrestricted access to places which were
in the custody or control of the Trustees (s.8). An amendment which allowed
access to sites on Crown land by Aboriginal custodians was supported by the ALS,
but this provision in the Bill was also conditional. They argued that by imposing
conditions the reality was that Aboriginal peoples had no greater rights than nonAboriginal peoples. The ALS state that the Minister could “prohibit any Aboriginal
custodian from exercising this right of access in respect to Crown Land the subject
of a lease, right or privilege” (ibid: 8). The $2000 penalty for disobeying an order
of the Minister was disproportionate to other similar offences. At the time, s.82B
of the Police Act prescribed a penalty of only $500 for the offence of ‘Unlawfully
Remaining on Premises” (ibid). ‘Health and safety’ was not defined and as such
this amendment paved the way for potential abuse by “an unsympathetic
Government” (ibid).

This section also created a new penalty in terms of the access by Aboriginal
peoples to sites. An “occupier of the Crown Land can stop Aboriginal access if
the occupier can show ‘”just cause” to ensure the “proper management” of that
Crown Land’” (ibid). Once again these terms were undefined and left open the
way for “substantial abuse” in restricting access to Aboriginal custodians (ibid).
There was also no right to access freehold land. Lack of access to freehold land
has had the greatest impact on the Nyungah peoples, whose traditional country
is freehold farm country in the South West (ibid), or the site of urban development
such as Perth.

The restriction of the public to Aboriginal sites on Crown Land was supported by
the ALS as a “potentially important improvement” in light of the difficulty in
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obtaining Protected Area Declarations under ss. 19 or 20 (ibid: 9). This was at
least one way that Aboriginal heritage might be protected under the AHA, if it
was enforced.

The amendments to s.16 (Excavation of Aboriginal sites) were generally opposed
by the ALS. This section gave a new ‘Authority’ under the Act the power to
“excavate or to remove any thing from an Aboriginal site for ‘scientific or site
management purposes’” (ibid). The ‘Authority’ could also “authorise any person
to enter and excavate a site “ [emphasis in original] (ibid). This both contravenes
Aboriginal customary Law in addition to inserting a paternalistic and archaeological
approach to Aboriginal heritage. Heritage sites and objects were all explicitly
under the complete control of the State to do with what they liked, without any
consultation, as well as being framed in terms of Museum value rather than the
value to Aboriginal peoples. This section could also be abused in cases where
there was a site on a mining development area and the ‘Authority’ could simply
authorise for it to be removed.

The ALS supported the strengthening of s.17, dealing with offences for damaging
or destroying a site. They also supported the extension of time to bring a
prosecution, from six months to two years (Senior, 1995: 25; Aboriginal Legal
Service of Western Australia Inc., 1992: 10). Draft 5 proposed that the fines be
substantially increased to 12 months imprisonment or $10 000 for an individual
and $50 000 for a body corporate (ibid). The ALS stated that $50 000 was not
a sufficient deterrent in the case of a larger mining company (Aboriginal Legal
Service of Western Australian Inc., 1992: 9). They note that once again the
penalty was disproportionate in terms of similar offences, such as the offence of
injuring a mine, which carried a seven year jail term (ibid: 11). Lack of adequate
penalties, in addition to the poor record of successful prosecutions under the Act,
was guaranteed to make the Act ineffectual. Strengthening penalties to act as a
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serious deterrent would demonstrate that the Government was serious about its
stated intentions.

There was also concern expressed by the ALS that the Bill would facilitate the
extinguishment of Native Title. The Draft Bill was compiled shortly before the
Mabo(2) decision, which was handed down on 3 June 1992. The Bill still enabled
consent for land use which would damage or destroy Aboriginal heritage. This
could pose a problem for future native title claims. Native title:
is the recognition in Australian law that Indigenous people had a system of law and
ownership of their lands before European settlement. Where that traditional
connection to land and waters has been maintained and where government acts
have not removed it, the law recognises this as native title.
The

native title of a particular group will depend on the traditional laws and

customs of those people. (NNTT, 2003)

This means that if the traditional laws and customs could no longer be maintained
— for example, where sacred, ritual or ceremonial sites had been destroyed — this
could compromise the capacity of a group’s native title claim. This remains
problematic, as native title claims continue to be resolved. Justice Toohey, in
Mabo(2) also stated that:
The obligation on the Crown …is to ensure that traditional title is not impaired or
destroyed without the consent or otherwise contrary to the interests of the titleholders”
(Aboriginal Legal Service of WA Inc., 1992: 15).

This statement still has ramifications for how s.18 of the AHA should be applied
in areas of Western Australia which may still be available for native title claim.
Native title will be discussed in the next chapter.

It is clear from the extensive objections by the ALS to Draft 5 of the 1992 Bill
that the Government was once again attempting to subvert the purpose of
Aboriginal heritage protection legislation while at the same time providing a
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smokescreen, such as the Explanatory Notes attached to the Bill, and a perception
of goodwill toward Aboriginal peoples through the consultation process. The fact
that this was done in such a short timeframe, which would restrict some
communities from commenting due to environmental conditions or Law business,
may well have been a Government ploy to restrict the amount of input into the
draft legislation.

ALS recommendations on Draft 5 of the Bill
The ALS recommended a number of improvements to Draft 5 of the 1992 Bill
across a range of sections.
The Authority:
The ALS make the recommendation that:
If Aboriginal people are to have effective control over the protection and maintenance
of their own culture and not leave such protection to the political arena then the
Authority must be wholly independent of government and ministerial control and
have the power to be the sole decision maker in relation to the application of
Clearance Certificates. (Aboriginal Legal Service of Western Australia Inc., 1992:
20)

This would include that there is a nomination and election process for members,
an increase in the membership and that the Chairperson and Executive Officer
be Aboriginal (ibid).

The s.18 procedure.
The ALS state that for this section to be improved “so that it does actually go
some way towards actually improving site protection” there needs to be: meaningful
penalties for damaging Aboriginal heritage; to make it an offence not to comply
with a provision of the Act or a requirement of the Authority; that a custodian’s
request for implementation of the s.18 procedure be implemented unless there is
clear evidence that there are no sites; provision for custodians to be represented
by an Aboriginal organisation; and to use the term ‘Proposal Clearance Certificate’
(ibid: 12).
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Clearance Certificates:
The ALS recommended that to ensure “that the focus of the Bill is for site
protection and to truly empower custodians within the process of site protection”
(ibid: 14) that a Clearance Certificate can only be issued if “[t]he proposal will
not cause damage or disturbance to a site; or [a]greement has been reached between
the custodians and the Proponent” (ibid). There should also be a provision where
custodians (or owners) are required to be consulted as a first step in the permit
application process and have the right to receive and comment on any reports
required to be submitted by the developer. There must also be adequate time for
consultation, “at least 60 days”. Any amendments should protect sites before they
are damaged, “rather than improving the chances of prosecution after a site has
already been damaged” (ibid: 11).

Regional Committees:
The ALS would like to see Regional Committees selected by Aboriginal people
in the region. This would ensure that the Committee had credibility and was
properly representative. They also recommended that the Committee be solely
Aboriginal (ibid: 22).

Appeals:
The ALS was strongly in favour of the right and power of Aboriginal peoples to
protect their cultural heritage. The ALS submitted that the “right and power to
protect Aboriginal cultural sites should lie with the Aboriginal people” (ibid: 15).
They argue that this can be achieved by an Authority which:
was to be truly independent of government control and representative of Aboriginal
people and interests, it would be appointed by the Aboriginal people of Western
Australia and the final decision on the grant/refusal of a Clearance Certificate would
lie with the Authority” (ibid: 15).

There must also be power to set aside a Clearance Certificate. The ALS also argue
that s.18B(5) should be removed, as it gives the Minister the right to withhold
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reasons for decisions in respect to an Appeal (ibid: 16). This would be redundant
of course if the first recommendation was implemented.

Long title:
The ALS submitted that there should be “express recognition of Aboriginal
ownership of Aboriginal culture together with recognition of the unique and
culturally fundamental relationship Aboriginal people have with the land.” (ibid:
3). Thus the long title should be amended at a minimum to acknowledge that
Aboriginal heritage protection is done “by and on behalf of the Aboriginal
community” (ibid).

Definitions:
The ALS argued that there was strong feeling in Aboriginal groups that the
definitions should be expanded to include “Aboriginal owner and/or custodian”
(ibid: 4). They also argued that the definition had the potential to exclude urban
Aboriginal peoples “who have been forced off and excluded from their traditional
country” suffering disruption to “their traditional culture and lifestyle” (ibid). The
ALS stated that this problem could be easily remedied through the implementation
of the definition of ‘Aboriginal tradition in the South Australian Aboriginal
Heritage Act. This definition acknowledged the living and changing culture of
Aboriginal peoples (ibid).

Binding the Crown:
The ALS submitted that entire section needed redrafting to prevent the conditional
application of ‘binding the Crown’ on the grounds of ‘public health and safety’
being used against Aboriginal peoples. The stated that it should apply to situations
of genuine emergency, for example “earthquake, flood, oil spill, fire, etc.” and that
all work authorised by the section should be conducted in consultation with, and
in the presence of, Aboriginal custodians (ibid: 5–6).
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Right to enter sites:
The ALS argued that if there was to be a genuine and effective right of access for
Aboriginal custodians that any restrictions should be removed, or if not removed,
to be “restricted as a right of the Authority only” (ibid: 8–9). They submitted
penalty for going against the prohibition of the Minister should be also removed
(ibid: 9); that the section enabling an occupier of Crown land to restrict access
on the grounds of ‘proper management’ should be removed; and that there needs
to be a mechanism by which sites on freehold land can be accessed (ibid).

The ALS also recommended that consultation and approval be obtained from
custodians before the Authority was allowed to enter areas with Aboriginal heritage
(ibid: 13).

Excavating sites:
The ALS stated that if the Authority is to retain the right to excavate sites they
must consult with and obtain approval from the Aboriginal custodians of the area
prior to commencing an excavation (ibid: 9).

Section 17 (Offences relating to Aboriginal sites) and penalties:
The ALS recommended that penalties be increased as under the proposed Bill
they are insufficient to deter large mining companies (ibid: 9). They suggested
that the cancellation of a mining tenement would be an appropriate sanction
(ibid:). This is similar to s.58 of the original 1972 Act which, as previously
discussed, was repealed in 1980.

They further recommended the inclusion of a compensatory mechanism for
Aboriginal peoples whose heritage is damaged or destroyed; the right of Aboriginal
custodians to notify companies of sites; that the problem of contractors or agents
of companies damaging sites be addressed; and a reverse of the burden of proof
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on the claim of ignorance to sites by requiring a company to prove that they “had
taken all reasonable steps… to determine that its work would not impact on an
Aboriginal site” (ibid: 10).

Draft 6
The feedback from organisations such as the ALS must have had some impact, as
they highlighted the fact that the Government’s stated agenda was not supported
by the contents of the Bill. By Draft 6, it appears that there were some changes
made as a result of the submissions, many of which reflect the recommendations
of the ALS. I have compiled the following information from inferences drawn
between the aforementioned papers, in particular Senior’s 1995 report which does
specifically mention Draft 6.

One of the changes between Draft 5 and Draft 6 was in the long title. This was
to be amended “to provide that the purpose of the Act was to preserve Aboriginal
heritage not only on behalf of the community but, in particular, the Aboriginal
community” (ibid: 22). In my view, this better reflects the original intent of the
Act as debated in Parliament in 1972, but doesn’t quite go far enough, as per the
recommendations of the ALS.

Another change was that Aboriginal custodians could not be restricted from any
sites on Crown land (Senior, 1995: 24). The problem with this clause is that
where sites have not been acknowledged by the Government, such as in the case
of Noonkanbah and Marandoo, access could well be restricted to these sites on
the grounds of ‘lack of evidence’ that they exist.

The membership of the Authority was increased from four to not less than eight
part-time members (ibid: 27). There were also provisions which purported “to
preserve the confidential or secret nature of certain information which Aboriginal
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custodians had entrusted the Authority” (ibid). Members of Regional Committees
were now to be nominated by local constituents and have knowledge of the
Aboriginal heritage of the region (ibid: 28).

Section 18 was amended to allow a developer, the Authority or Aboriginal
custodians to start the Clearance Certificate procedure if there was concern that
a site could be damaged. The Authority was now required to consult with any
Aboriginal custodians, not just to notify them, within 30 days of an application
being made.

The appeals system was also changed. An appeal against a decision of the Authority
could be lodged by both the developer and Aboriginal custodians within 25 working
days; an appeal against a Minister’s decision was limited to six months. Procedural
fairness measures were in place for the Ministerial handling of appeals. Once
permits were issued, there were provisions to: enable them to be amended with
the approval of the Authority after consulting Aboriginal custodians; monitor
compliance and impose penalties for non-compliance; and allow the transfer of
permits (ibid: 26–7).

The curbs on procedural fairness were also amended in Draft 6. Senior notes that:
The procedures allowing for broad-based consultation at any early stage should
make it unnecessary to have to resort to curbs on procedural fairness (Senior,
1995: 131).
Conclusion
The 1990 amendments were a blatant attempt by the government to reduce the
rights of Aboriginal peoples in protecting their heritage. By 1992 this task was
attempted in a much more subtle fashion. Whilst the 1992 amendments to the
AHA may have superficially looked like they could provide some improvements
to the legislation, once again a careful reading demonstrated that there would be
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some significant detriments to Aboriginal peoples, which would vastly outweigh
any small gains. Yet again a government is caught out amending the Act in a way
detrimental to the interests of Aboriginal peoples at the same time as shrouding
the amendments in a soothing cloak of beneficial rhetoric.

Draft 6 of the 1992 Bill was a substantial improvement on Draft 5, however
it was never introduced into Parliament on the grounds that more consultation
was required. However, it was clear that if this Bill was introduced there
would be elements which would take the control of the Aboriginal heritage
approval process out of the hands of the Government, and give a number
substantial rights and opportunities to Aboriginal peoples. Given the past
actions of the Lawrence Labor Government, it is doubtful that this would be
acceptable, or indeed, the expected outcome of the amendment process, and
is quite likely the real reason the Bill was never introduced. The Lawrence
Government was voted out of office in February 1993.

1995: The politics of the Senior Review and
yet more amendments
Introduction
After the failure of the 1990 and 1992 amendments and the subsequent loss of
government by the Labor Party in February 1993, it was the turn of the Liberal
Government of Richard Court to launch an attack on the AHA. It appears that
the lessons of the past were well heeded, as just prior to introducing the amendments
he launched a comprehensive review of the Act to be conducted by Perth lawyer
Dr Clive Senior. The terms of reference were substantial and on the surface
looked as though the Government was committed this time to amending the
AHA more in favour of Aboriginal peoples.
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However amendments were introduced into Parliament prior to the completion of
the Senior Review and bearing little resemblance to the agenda which the Review
seemed to suggest from its terms of reference. These two issues will be discussed
in detail in this section.

The politics of the Senior Review
The second Court Government, that of Richard Court, engaged Dr Clive Senior
to conduct a comprehensive review of the AHA. This was commissioned on 31
March 1995 with a report required by 30 June 1995. However, on 11 May 1995
the Court Government proceeded to introduce amendments to the Act, preempting
the outcome of Senior’s report which ultimately was, not unexpectedly due to the
terms of reference, unfavourable to the Government’s development agenda..

Dr Senior’s report was not tabled until 19 December 1995. Mr Prince, Minister
for Aboriginal Affairs, stated that the report was originally intended to be made
available to the public. The reason that this was not the case was given as
“uncertainty surrounding the process of administering the Native Title Act”, and
that the Senior report addressed matters of trying to “meld” the State legislation
with the existing Native Title Act (ibid: 13347). However, in a report of some
300 pages, only 13 were dedicated to discussing the Native Title Act and there
was no suggestion of ‘melding’. Rather, the interaction between the Acts was
discussed, with the conclusion that “[t]his interaction between heritage and native
title matters invites further discussion and cooperation between the States and
the Commonwealth” (Senior, 1995: 232).

It is likely that the withholding of the report was due to its contents and
recommendations with respect to the operation of the AHA, not some spurious
claim about the uncertainty of the NTA. This is further borne out by the fact that
the Act was not successfully amended again by the Court Government after the
report was released, or by any subsequent Government to date.
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The report was finally tabled to enable Justice Evatt to consider it as part of her
inquiry into ATSIHPA. Prince concluded his tabling statement by claiming that
“[t]his Government is of the view that if Aboriginal heritage is to be properly
protected, state and commonwealth heritage legislation should, wherever possible,
work together” (Western Australia Hansard, 1995: 13347). This claim is
disingenuous considering the role that Members of this Government had in
Opposition to the Lawrence Labor Government during the passing of the Aboriginal
Heritage Marandoo Bill 1992, in addition to the assurances sought by the Opposition
that the Federal Minister wouldn’t interfere in the matter. Perhaps Prince meant
that the laws should work together to privilege development.

The Government appeared keen to keep the report buried. A few weeks after the
completion of the report on 30 June 1995, the Hon. Tom Stephens asked the
question “why has the report not been released to the public?” and also asked for
a breakdown of the costs of the report. Hon. N. F. Moore replied, based on
information supplied by the Minister for Aboriginal Affairs:
In view of the unworkability of the Native Title Act and its procedures, together
with the current examination of heritage issues occurring in the Hindmarsh Island
bridge and Broome crocodile farm cases, the Minister has decided that the final
report produced by Dr Senior of Minter Ellison Northmore Hale should not be
released for public comment at this time. Further consideration of the report will be
held in abeyance until the native title legislation and procedures have been clarified.
The Minister will advise the member of the final costs of the report when they have
been calculated by the Aboriginal Affairs Department. (ibid: 7204)

If the Evatt inquiry did not take place it is reasonable to ask whether the report
would ever have seen the light of day. Amendments to the NTA did not occur
until 1998 and the Wik case that brought on these amendments was not finalised
until 1996, although it was commenced in 1993. The other matter of relevance
before the High Court was the case of The State of Western Australia v. The
Commonwealth. This case commenced in 1994 and was resolved in 1995, with a
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judgement against the Government. In this case the Court Liberal Government
took the Commonwealth to task over its native title legislation in response to
Mabo(2) and the NTA. The Court Government had introduced the Land (Titles
and Traditional Use) Act 1993 “which purported to compulsorily extinguish any
native title in Western Australia and substitute statutory ‘rights of traditional
usage” (Australian Government Solicitor, 1995). The High Court ruled that
“diminution in rights effected by the Western Australian Act was inconsistent
with the Racial Discrimination Act and therefore by operation of s.109 of the
Constitution, the Western Australian Act has no legal operation.” (ibid).

Thus claims that there was uncertainty surrounding Native Title were likely to
mean that the Government had been thwarted in their attempt to extinguish
Native Title in Western Australia legislatively and were looking at other options.
Releasing Senior’s report in this climate would have led to amendments which the
Government obviously didn’t want. The reasons given by both Moore and Prince
are not sound or even believable, especially as it is doubtful that conditions
changed between the time the report was commissioned in March, Prince making
claims that it would be made public in June and its finalisation in June. Claims
by Moore in July that there were now too many problems and uncertainties with
Native Title and Aboriginal heritage was in my view simply a stalling tactic. In
fact, Moore was attempting to stall it until the NTA was amended, which did not
eventuate until 1998!

Senior’s report was also not fully endorsed by the Review’s working party — which
was comprised of representatives drawn from industry, the Aboriginal community
and relevant professional organisations” (Senior, 1995: x) — a fact which he
admits in his covering letter to the CEO of the Aboriginal Affairs Department,
Mr Cedric Wyatt. He regarded this as a function of the contentious nature of
Aboriginal heritage. Where there was consensus however was “that the Act urgently
requires change” (ibid: i).
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The 1995 amendments
Since the failure of both the 1990 and 1992 amendments, there was an ongoing
sense of urgency to amend the AHA. Richard Court was one of the key speakers
for the Liberal Opposition during the debates on Marandoo, making many
comments about the inadequacy of the Act, so it is little wonder that as Premier
he would embark on another round of amendments to the Act.

The purpose of these amendments was ostensibly to “transfer responsibility for the
administration of the Aboriginal Heritage Act 1972 from the trustees of the
Western Australian Museum to the Minister for Aboriginal Affairs and the
Aboriginal Affairs Department” (Western Australia Hansard, 1995: 5298). The
Bill was to introduce the minimum legislative requirements to do so, “pending the
outcome of a comprehensive review of the Act” (ibid). Dr Clive Senior was
commissioned to conduct this review, which commenced two months prior to the
introduction of these amendments.

In the Legislative Council, the Hon. George Cash claimed that the Minister
“resisted the temptation to make more substantial changes to an Act badly in
need of updating” (ibid). However I will argue that the amendments did represent
substantial changes. I will also argue that the Senior Review was simply a decoy
to detract attention away from the effect of these changes and to create a benevolent
perception of the Court Government’s dealings with Aboriginal affairs. This in no
way detracts from the quality of the Senior Review and the validity of a substantial
number of his recommendations, which I will discuss in the next section.

The substantive change to the AHA was in clause 12 of the Bill. This clause
established “the Minister for Aboriginal Affairs as a body corporate responsible for
the administration of the Act” (ibid). Until this amendment, the Trustees of the
Museum retained the authority and responsibility of administration and acted as
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an independent, apolitical administrator of the Act. In addition to the ACMC,
they provided a secondary layer of expertise through their relationship to the
Museum, and its history in evaluating Aboriginal heritage. Most importantly, they
were responsible for the “proper care and protection of places and objects under
which this Act applies” (s.12(1)). This duty of care was crucial to they way in
which the Act was administered.

Once again a ‘small’ amendment philosophically changed the application of the
AHA. The Trustees no longer had any administrative capacity under the AHA,
being completely written out. The Minister now had control of the administration
of the AHA, in addition to full discretionary powers. Even more problematic was
that s.12, which provided a duty of care, was repealed (without any debate (ibid:
5830)) rather than replacing the word ‘Trustees’ with the word ‘Minister’ as was
done throughout the rest of the Act wherever administrative capacities were
transferred. This change had the effect that the Minister was not explicitly required
to be responsible for administering the Act for its primary purpose of protecting
Aboriginal heritage, leaving open the ability to use discretionary powers in any
manner. The end result was that the AHA was now fully politicised.

The intention of the Bill was described to “as far as possible retain the present
status quo” (ibid: 5299) and “simply to make the number of necessary administrative
changes” (ibid: 5300) to transfer the administration from the Trustees to the
Minister. The amendments were described as “minor” and in need of passing
urgently (ibid). This language is similar to the language used in the 1980
amendments, which also introduced a philosophical change to the AHA.

This was noted by the Hon. Tom Stephens in his Second Reading speech (ibid:
5813) in the Council. He also commented that he believed that the AHA should
be amended with great care, not by sleight of hand (ibid). He goes on to describe
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a history of desecration, damage and forced eviction, and the distress and agony
this caused to Aboriginal peoples (ibid) — distress and agony which continues
to this day over similar actions of the Gallop Labor Government, as will be
discussed later in this section. Stephens also raises other concerns, such as
centralising Aboriginal issues in the hands of the Aboriginal Affairs Minister.

The ALS also expressed concerns about the Bill in a letter to the Hon J. A.
Scott. They write:
“[u]pon perusal and consideration of the Bill, we wish to express our concern that
a number of provisions of the Bill do more than merely provide for the recognition
of the Aboriginal Affairs Department and the transfer of responsibility for the
Aboriginal Heritage Act from the Trustees of the Museum to the Minister for
Aboriginal Affairs and his Department which are described as the aims of the Bill
in the Second Reading Speech. (ibid: 5822)

One of their concerns relates to the provision in clause 19:
…which widens the class of persons empowered to apply for section 18 consent,
thus making it simpler for developers or others holding an interest in the land
to gain Ministerial consent to the disturbance or destruction of Aboriginal sites
of significance. (ibid)

Once again there is an attempt to amend s.18 in favour of development. Fortunately
it was amended to remove these additions (ibid: 5830–1), likely to have been
agreed to because it was simply to overt in its agenda. Another concern was that
the Bill enhanced powers of the Minister, the ACMC and the Registrar, which
the ALS claimed were “likely to have effects which go beyond those of the abovementioned aims of the Bill” (ibid).

Stephens also speaks of concern over s.21. This section originally pertained to the
right of a person aggrieved by a protection order made under ss.19 or 20, to make
representations to the Minister who, if satisfied there was a case, directed the
Trustees to consider the representations and report to the Governor in Council.
Protection orders under s.20 (temporary) could be revoked or varied at any time.
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Permanent protection orders under s.19 could only be revoked by the Governor
and only if it was in the public interest. Section 21 was amended in 1980 to
require that the Trustees would no longer report to the Governor in Council, but
report directly to the Minister, cutting out the role of the Executive. The Minister
was now able to recommend directly to the Governor that a protection order be
varied or revoked, thus politicising the decision making process. The 1995
amendments transferred the Trustees role to the ACMC. Stephens comments
that the Minister now had the power to pre-empt the authentic recommendations
of experts and independent public servants. He states:
The effect then is to preserve an illusion of advice and recommendation while in fact
decisions can be made not only on political grounds but without any consideration
of the criteria set out in section 39(3) of the Act. (ibid: 5832).

I would argue that this also applies to decisions under s.18 to consent to use the
land which will damage or destroy Aboriginal heritage. For all the effort of experts
in evaluating Aboriginal heritage and recommendations of the ACMC, the Minister
is not bound by any advice and has full discretionary power. ‘Due process’ is
simply a ‘statutory mirage’.

Of interest is Stephens’ question about why the Bill was introduced at this specific
time, when a major inquiry is about to report on Aboriginal heritage issues. He states:
My most fundamental question about the legislation before us is: Why are we doing
it anyway? By the Government’s own admission a major inquiry is apparently about
to report on Aboriginal heritage issues; that is, the Clive Senior review of Aboriginal
heritage legislation and operation of that Statute. I presume that the report will
make recommendations that should be available to the Government and, I hope, to
the wider community in double quick time. Presumably it will recommend substantial
amendment to the Act to accommodate the concerns of so many of the people
involved in these issues. Yet, tonight we are faced with a short amendment to deal
with some of the concerns of the Government. (ibid: 5820)

The Hon J.A. Scott is similarly concerned and puzzled by the introduction of the
amendments at this time. He even states that it “really is crazy that this Bill is
before the House now” (ibid: 5822). The Hon Mark Neville states that the
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amendments are not urgent, as suggested by the Government, and called the Bill
a “patch-up job” (ibid: 5823). The Hon Tom Helm describes the Bill as “a dogs
breakfast” although he also describes the Bill as “innocuous”, that the changes are
“not major” (ibid: 5825) and, interestingly, that the Labor Party would not be
opposing the Bill (ibid: 5827). This last statement is no surprise given the past
history of the Labor Party’s dealings with Aboriginal heritage. It also demonstrates
that to a certain extent the claims made against the Government and the Bill are
likely to be little more than political point scoring, although they do make some
very pertinent points.

On the Labor Opposition side in the Legislative Assembly, Mr Eric Ripper
commented on the “extraordinary pace” of the Government’s actions (ibid: 4766)
and claimed that they were dealing with the Bill “unexpectedly, courtesy of the
Government’s arrogant actions” (ibid: 4766–7). The debate was then adjourned
for a day to enable the lead speaker to be present. Upon resumption of the debate,
Mr Ripper declared that “Aboriginal heritage needs strong protection” and
acknowledged the frustrations of parties from different cultures having different
expectations of “how negotiations and investigations should be conducted” (ibid:
4788). These are extremely salient points with respect to the way in which the
AHA has been applied throughout its history.

Dr Watson stated that the current Act had not been effective in providing
protection (ibid: 4780). She goes on to express her understanding of the critical
importance of sites as they “signify a critical, living, cultural relationship with the
land and they need the strongest possible protection.” (ibid: 4781). Dr Watson
then states that “one of the points I have made from time to time is that Aboriginal
people must be considered as owning these sites now” and that due to native title,
there will be flow-on understandings about the Aboriginal relationship with the
land (ibid: 4782).
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Given her involvement in the old Swan Brewery and Marandoo cases these are
somewhat disingenuous statements although, to be fair, it is possible that Dr
Watson was subjected to substantial political pressure to subvert the Act against
her will, both from within the Labor Government in addition to external pressures.
In Opposition, it would seem that Dr Watson could express her real feelings about
the protection of Aboriginal heritage, although once again it could also be seen
as political point scoring, particularly as she too states that the Labor Opposition
will support the Bill.

Mr Bridge also commented that the amendments were “very substantial”, “of
enormous substance” and was not willing to “acknowledge in any circumstances
there should be a transfer of the powers that the trustees used to have under this
legislation from the independent experts at the museum, the trustees, to the
Minister” (ibid: 5049). He claimed that “this is not about protecting Aboriginal
heritage but about expediting processes for those who wish to disturb Aboriginal
heritage” (ibid). He argued that the lack of consultation on the amendments is
“paternalistic” (ibid: 5041) and also commented on the need for “these immediate
changes” prior to the Review being completed (ibid: 5052).

On the Court Liberal Government side, Mr Prince unequivocally assured the
House that the changes would “not affect the level and degree of protection
to Aboriginal heritage” (ibid: 5053). This was not a hard assurance to make,
since the AHA did not protect Aboriginal heritage at all. In other words, the
Bill would see a continuance of the subversion of the Act. However, he went
even further to claim that the Bill would strengthen the protection of
Aboriginal heritage due to a greater degree of certainty over the Trustees
delegations to the ACMC, after this was questioned in the old Swan Brewery
case in front of the Supreme Court.
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He went on to claim that the genesis of the original Act stemmed from the
paternalistic view of archaeologists and anthropologists protecting Aboriginal
heritage for academic purposes of study, and as such the Act is totally out of date
(ibid). As discussed earlier in this chapter, the 1972 Second Reading speeches
prove the fallacy of this claim. Prince cites this reason, amongst others, that he
ordered the Senior Review (ibid). He also claims that his intention is to make the
report public and be the subject of widespread consultation.

Prince also suggests that the Government was engaged in unlawful activity under
the AHA. In commenting on the proposed amendment to s.18, which was
questioned by the ALS, he states:
The reason for including that provision in the legislation are practical and sensible
and it will make lawful that which is already occurring… it is putting into law that
which is effectively in practice and it is removing a legal fiction… (ibid: 5055)

Finally, Prince demonstrates an inconsistency in treatment of the Bill and the
potential legislative reform resulting from the Senior Review. In answering the
question of why this Bill was before the Parliament now, he claimed that “the
review, in the sense of producing some legislation, may take considerably longer
than I anticipate” (ibid: 5056) hoping to have it completed sometime in 1996
unless other matters took precedent or the consultative phase with Aboriginal
people took longer than anticipated. He then states:
I am not inclined want to ram legislation through this place, particularly legislation
of this nature because I am cognisant of the sensitivity of the issue. I do not wish
to deal with this matter with haste. (ibid: 5056)

This statement contradicts the actions of introducing the Bill in May and
proceeding to force it through Parliament with two days to spare before the Senior
Review was finalised. That this Bill introduces major amendments there is little
doubt. This was debated by the Labor Opposition and has been confirmed with
the hindsight of nine subsequent years of application. The Windarling case study
will discuss current application of the AHA later in this chapter.

The Aboriginal Heritage Act 1972: Report by Tracy Chaloner

214

Debate in the Legislative Assembly was conducted on 13 and 14 June. The date
of the debate in the Legislative Council is 27 June 1995. Senior was due to report
his findings on 30 June 1995. The Bill was not assented to until 22 August 1995.
So why the rush to get the amendments passed before Senior reported?

When the terms of reference of the Senior review are examined, as will be done
in the in the next chapter, it is clear that the Government was engaging in an
obfuscatory exercise. The terms of reference are the antithesis of both past action
and the present amendments. On past performance, it is clear that this Government
would have no intentions of amending the Act in the way recommended by
Senior in response to those terms of reference. As previously discussed, the tabling
of the report was delayed substantially, and would probably not seen the light of
day if it weren’t for the Evatt review (ibid: 13347.

Hence I have come to the conclusion that the Senior Review acted as a
smokescreen for the Government’s real amendments to the Act and at the same
time sought to create a public perception of benevolence and good will by this
Government toward Aboriginal Affairs. This is not surprising after the adverse
High Court finding in The State of Western Australia v. The Commonwealth which
would have significantly damaged the Government’s standing in relation to its
handling of Aboriginal affairs.

Stephens’ comments about the key elements of the Government’s past practice
adds weight to this conclusion:
Those key elements are these: The historical context from which this Government
comes; the precedence of the eighties; the words the Court Government used in the
eighties and the words it is using now; the experiences of Argyle and Noonkanbah;
the experiences of the desecration of sites and the failure to utilise the Act; and the
knowledge that on the government back bench and front bench are people with, at
best, assimilative attitudes towards Aboriginal people and, at worst, something that
verges of extreme racism. To think that out of that context we will get a Statute
which looks after the interests of Aboriginal people is a little naive. (ibid 5821)
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Add to this the Land (Titles and Traditional Usage) Act 1993 and the attempt to
bury the Senior report and it is clear that the Court Government did not have
the best interests of Aboriginal peoples at the forefront of their policy decisions.
It would have been naive to think otherwise, especially as Senior’s recommendations
have never made it into legislation.

In May 2000, almost five years after the Senior Review was completed, the Court
Government confirmed that the AHA was being redrafted “with the intention
that it will repeal and replace the Aboriginal Heritage Act 1972” (Western Australia
Hansard, 2000: Question 1013). The draft was to be released publicly for comment
prior to its introduction into Parliament. With a change of government in February
2001 it would appear that this redraft was never made public. It would be of some
interest to see whether the redrafting took into account any of Senior’s
recommendations or whether it was yet another weakening of the AHA.

An overview of the Senior Review
In the Executive Overview of his report, Dr Senior observed:
There is a general recognition from all sides that the Act is not working satisfactorily.
In recent years it has been a source of much conflict involving Aboriginal people,
developers and government itself, often in prolonged and bitterly contested litigation.
Procedural uncertainty must bear a large part of the responsibility for these disputes
and in particular the uncertainty as to how Aboriginal sites are to be avoided and,
if they cannot be avoided, what mechanisms should be used to resolve disputes.
(Senior, 1995: ix)

The terms of reference of the review were comprehensive, especially as it was to
be conducted in such a short period of time. These were to:
•

maintain the broad principles underlying the Act;

•

update the existing provisions to reflect the needs and expectations of
Aboriginal people and the broader community in the 1990s; and
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•
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address deficiencies in the Act which have been identified as a source of
frustration to government, Aboriginal people and industry including:
– paternalistic provisions which reflect a 1960s approach
– administrative processes are not clear
– little guidance for developers as to compliance with the Act
prior to beginning development
– procedures to apply for consent to use the land are outdated and
provide no certainty or time limits
– unequal rights to appeal under s.18
– the Act not expressly binding the Crown
– no dispute resolution mechanism (ibid: 2)

The key tasks of the review were also extensive. In broad terms, they were: to
review the Act; examine previous reviews and proposed amendments; review
relevant legislation; liaise with key interest groups; and make recommendations
for a new Aboriginal Heritage Act. This review was clearly not about amending
the present Act, but to redraft an entirely new Act. There were 17 points which
the review must address. The main thrust of these points was to: provide for
legislation for the principle purpose of protecting significant Aboriginal sites in
Western Australia; “establish a clear definition of an Aboriginal site and recommend
distinct criteria by which sties are assessed as significant”; address the issues of
Aboriginal custodianship; “ensure greater involvement of Aboriginal people in
the protection of their heritage”; “recommend new administrative arrangements
to replace the ACMC…”; recommend practical procedures for developers to seek
clearance; provide for confidentiality of culturally restricted information; ensure
appropriate access for cultural purposes to Crown Land by the relevant Aboriginal;
bind the Crown; and address inconsistencies with other Acts (ibid: 3–6).

From these terms of reference and tasks, it could be deduced that the Government
was committed to overhauling the AHA with a view to strengthening its purpose
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of protecting Aboriginal heritage, strengthening the rights of Aboriginal peoples,
and providing clear guidelines for developers. Senior delivered much of this in his
report, through 92 recommendations for amendment. There are some aspects of
the recommendations which I would contest, in consideration of another decade
in which to assess the Act and how it has been implemented, which I will discuss
in the chapter on recommendations. It is also of interest to look at how Senior’s
recommendations might have been implemented had they become law.

The Senior review is comprehensive, considering the timeframe, covering some
300 pages and 29 submissions. As it was undertaken at the same time as the 1995
amendments were introduced, Senior only covers these amendments briefly. I will
cover these more comprehensively in the next section.

The bulk of the report pertains to the history of the Act its, scope and application
with recommendations arising from this analysis. Rather than going through the
Senior Review step by step, I will draw on this report, in addition to other papers,
to make recommendations for amendment to the AHA. With the hindsight of
almost another decade of application of the Act, I also will discuss those
recommendations in the Senior report which I believe would have weakened the
AHA, in order to demonstrate that these options have been carefully considered
before being rejected.

Portman’s Windarling and Mt Jackson
expansion 2002–2004
According to traditional Aboriginal law people, Windarling is a sacred women’s
place, and an integral strand of the dreaming tracks that run from the Swan River
through the Central Desert and into Queensland. Destruction or disturbance of such
places has important consequences both for the environment and for the people
entrusted with its care. (Windarling Action Collective, Saving Windarling, 2004:
Introduction)
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Introduction
The Windarling range is situated 450km north-east of Perth. It is made up of
ironstone hills and is a unique area of biodiversity. The area contains rare flora
and fauna , and Aboriginal heritage (Newell, 2004: 2).

Portman Iron Ore Limited commenced the process of expanding its mining
operations into Windarling and Mt Jackson in 2000. Aboriginal heritage surveys
were done in 2001 and by March 2002 Portman had produced a Public Environment
Review (PER) as required by the Environmental Protection Act 1986 (EP Act). In
April 2003 a s.18 application was lodged to gain consent to use land in a way
which may adversely affect Aboriginal heritage. Ultimately, consent for the project
to go ahead was given by the State Minister for Indigenous Affairs Mr John
Kobelke and the Federal Minister for the Environment and Heritage, Dr David
Kemp, in addition to consent under the Environmental Protection Act 1986 (EP
Act) by the State Minister for Environment and Heritage, Dr Judy Edwards.

This particular case is noteworthy for the way in which the State and Federal
governments, the Department of Indigenous Affairs, the Environmental
Protection Authority, and a number of Ministers under the Gallop Labor
Government were unwilling to afford protection to Aboriginal heritage in the
face of a major mining operation. Neither the AHA nor the EP Act could
prevail in protecting Aboriginal heritage.

This is a story of curtailed heritage surveys, missing data, misinformation and
lobbying by vested interests in the face of a concerted effort by numerous Aboriginal
peoples and their supporters to protect Aboriginal heritage in the Windarling
area. The protests continue to this day. In other words, it demonstrates the abject
failure of the both the AHA and the EP Act in protecting Aboriginal heritage
under the Gallop Labor Government in the face of overwhelming evidence that
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the Aboriginal heritage exists and would be destroyed by the development. This
is yet another failure of the AHA in a long list of failures. Protection of Aboriginal
heritage under the EP Act is discussed in detail later in the report.

Heritage surveys
There are two registered and three unregistered Native Title claimant groups
which have connections to the Windarling area. The registered claimants are the
Ballardong People and the Central West Goldfields People. The unregistered
claimant groups are Gubrun and Kalamaia Kabu(d)n People (National Native
Title Tribunal, Register of Native Title Applications, searched 23 November 2004).

Portman met with the registered claimant groups in 2001 and agreed to conduct
an Aboriginal heritage survey as part of native title negotiations (Ludlam,
2003: 1). As will be discussed later in the report, registered native title claimants
have the appearance of greater legitimacy to non-registered claimants or nonclaimants. This has the propensity to exclude these two classes from the heritage
protection process.

The Ballardong and Central West Peoples nominated anthropologist Ron Parker
from Australian Interaction Consultants (AIC) to conduct the Aboriginal heritage
surveys. The Central West Peoples also invited the Ngalia people to participate.
The surveys were carried out from May to June 2001.

AIC conducted four ethnographic field trips and one archaeological field trip for
the Portman survey, consulting with relevant Ballardong, Central West and Ngalia
Peoples. AIC’s brief was outlined so as:
to comply and satisfy (where appropriate) the following Acts/processes:
The standard Heritage Protocol schedule (Schedule 2 of Draft ILU Agreement)
Aboriginal and Torres Strait Islander Heritage Protection Act 1984 (Cmlth).
Aboriginal Heritage Act 1972 (WA).
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Environmental Protection Process, and the
Environmental Protection Act 1985 (WA).
it was also stressed that it was most important that the work satisfied all the major
stakeholders in both the native title and environmental approvals processes which
were to include:
The Claimant Groups.
Portman.
Other Indigenous stakeholders.
AAD (now DIA).
DEP/EPA. (AIC, 2001(c): 9)

The survey included field inspections of the survey areas accompanied by the
‘proper traditional owners’ of all three peoples. The methodology for conducting
the brief was outlined as follows:
Complete a search of the DIA sites database to ascertain what sites have been
reported in the general survey area, and what surveys have been completed and
reported to DIA.
Complete a bibliographic search of documentation of the general area.
Conduct an archaeological assessment of the designated survey area.
Consult with the Ballardong and the Central West People regarding the form
and timing of a field inspection of the survey area.
Consult with any additional people who might be identified as having heritage
knowledge of the area.
Facilitate or attend group meetings relating to issues raised.
Send a draft of the report of the survey to the various groups for comment.
Submit a final report to all groups including DIA offices in Kalgoorlie and
Perth.
Ensure that all sites are reported on the interim register of the sites database at
DIA. (ibid: 13)

AIC recommended in their reports that a s.18 application be lodged and that all
sites should be registered (ibid, 2001(a): 93–94). From the AIC survey it was clear
that there were quite a substantial number of sites of significant Aboriginal heritage
value. The AIC report states:
The FACT and the significance of those sites are unlikely to change as a result of
ongoing research and consultation, therefore, it is recommended that the advice of
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the ACMC members representing the Goldfields area be accepted in the deliberations
of the committee, should that option be thought appropriate. (ibid).

Of note is that during the survey, the three peoples independently identified
the same sites and attributed them with ostensibly the same meanings (ibid,
2001(c) 71).

Three quarters of the way through the survey, Portman mining terminated the
contract with AIC (Ludlam, 2004: 1). AIC compiled reports, consisting of over
270 pages, and submitted it to the three Aboriginal groups, Portman and the
Department of Indigenous Affairs (ibid). During the survey, AIC identified 50
sites of Aboriginal heritage significance in or near Portman’s project area. As the
survey was curtailed, it is likely that substantially more sites would have been
identified in a more thorough survey.

After the AIC contract was terminated, anthropologist Phillip Clarke was
contracted by Portman. In Portman’s PER, Clarke was attributed with the
“assessment of the relevant historical and anthropological material associated with
Aboriginal cultural sites in the Koolyanobbing-Windarling area” ( Portman, 2001:
5.15). AIC was attributed as having undertaken the survey work and Clarke
attributed as reviewing the survey and providing “additional information about
the Aboriginal heritage in the area”. This implies that AIC did not make an
assessment of the material which was generated from the survey, which is false.
AIC dedicated some 31 pages in three reports to discussion, recommendations and
conclusions. On the other hand, Clarke did not conduct any field trips, only
undertaking a desktop review of AIC’s reports (Ron Parker, pers. comm. 16
November 2004,). Clarke being attributed as providing ‘additional information’ is
surprising when Clarke’s review of the survey data led to the omission from his
report of a substantial number of sites identified by AIC (Western Australia
Hansard, 2003: 6604).
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This is where the problems begin for the Aboriginal peoples wanting to protect
their heritage in the Windarling/Mt Jackson project area. As will be discussed
next, Portman failed to include all of AIC’s data in its PER and the Department
of Indigenous Affairs (DIA) failed to acknowledge the existence of the reported
sites due to a ‘lack of evidence’.

The Portman PER, Conservation Council submission
and the DIA
Portman submitted its PER to the Environmental Protection Authority (EPA) in
March 2002. The PER contained sections on environmental protection and heritage
protection, both Aboriginal and non-Aboriginal. In this section I will discuss the
Aboriginal heritage sections of the PER and how Portman attempted to diminish
any concerns about Aboriginal heritage in the project area through misleading
information and exclusion of data.

The Conservation Council of Western Australia (CCWA) responded to Portman’s
PER in a Submission on the Koolyanobbing Expansion. They also note that
“irregularities in the process of heritage surveys” and numerous errors in Portman’s
PER (2002: 1). They also claim “that issues of Aboriginal heritage have been
sidestepped in the PER document” (ibid) and that they do not believe that Portman
has fulfilled some of its obligations under the EPA’s guidelines for a PER document.
One of the guidelines is stated as:
Information used to reach conclusions should be properly referenced, including
personal communications. Such information should not be misleading or be
presented in a way that could be construed to mislead readers. (ibid: 2)

I concur with the CCWA’s assessment of the inadequacies of Portman’s PER
and in particular its misleading character. How this is manifested in the PER
will be discussed next.
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Portman then goes on to claim that “[a]s a result of the archaeological and
ethnographic survey undertaken by AIC (2001) a series of 15 sites and associated
areas have been identified in the general area that are potentially of significance
to indigenous people…” (ibid) . However, in Table 5.23 on the same page, these
“15 sites and associated areas” only add up to 26 of the 50 sites identified by AIC.
Therefore 24 sites identified in AIC’s reports have been ‘disappeared’.

Portman’s PER goes on to exclude any other peoples except the registered native
title claimant groups — the Ballardong People and the Central West Goldfields
People — stating that “they are likely to have the greatest affiliation with the
study region, through cultural and genealogical connections and their proximity”
[my emphasis] (ibid: 5.15.2). This assertion is based on Clarke’s report. Rather
than supplying ‘additional information’, Clarke’s report appears to achieve the
result of restricting information in ways beneficial to Portman’s case for mining
the area. In my view, ‘likely’ does not generate any impression of certainty yet
Portman endeavours to make it appear otherwise, with benefits which will shortly
become apparent.

Portman also discussed the benefits for the registered claimant groups if the mine
goes ahead. Under a proposed Land Use Agreement, “Portman will provide
compensation for recognition as traditional owners in order that consent will be
allowed for the exploration and mining process without further objection or
opposition” (ibid). They go on to discuss employment and training opportunities
but also note that these “opportunities will be limited due to the small size of the
workforce” (ibid). It should be noted that ‘recognition as traditional owners’ is
unlikely to be within Portman’s purview to grant, as it is the Federal Court which
adjudicates on native title determinations.

It is clear that these inducements were designed to coerce the claimant groups
into not objecting to their heritage being damaged or destroyed if necessary, and
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therefore to remove any impediment to a s.18 application. Whilst Aboriginal
people benefiting from mining activity is to be welcomed, the problem with this
arrangement is that other Aboriginal peoples with heritage in that area — or who
would be affected by any harm to Aboriginal heritage in the area — but who are
not recognised native title claimants, may have been excluded from both
negotiation and compensation arrangements. Heritage may be damaged or destroyed
contrary to their wishes but, without a voice in any discussion with Portman, this
was quietly disregarded, contrary to the AHA which applies to all Aboriginal
heritage in the State.

Irrespective of an arrangement between registered native title claimant groups
and mining companies, if any Aboriginal heritage has been identified, the
Minister still has to give consent under s.18 for the mining activity to proceed.
However it is clear that this consent would be politically easier to grant if the
native title claimants agreed to it, and other Aboriginal peoples who may be
affected are marginalised and quietly excluded.

Later in the PER in a section titled ‘Aboriginal Culture and Heritage’ Portman
again endeavours to assure the EPA that there is nothing to worry about with
respect to Aboriginal heritage, stating that:
Sites identified during the indigenous heritage survey include seven sites and a site
series (of related sites due to proximity and association) within five kilometres of the
mine areas, three sites within 15 kilometres, and the remaining five sites between 16
and 35 kilometres from the nearest mine area. These sites are therefore not likely to
be impacted directly by mining activity, but two sites are located in close proximity
to access roads and will require special consideration. (ibid: 8.1.3)

From this statement it would appear that few sites would be substantially affected
and that Portman is committed to protecting those that would be affected.

This is proven false when the other 24 sites (KY24, KY26–31 and KY33–50) are
taken into account. On assessing where these particular sites lie within the
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tenement area, at least six are within the project area (Conservation Council of
Western Australia, 2002: 11). In particular, site KY31 at the proposed W3
Windarling deposit is identified as a “specific site within dreaming track/site
complex, more research required” (ibid). This may explain why AIC’s contract
was terminated early and why Clarke was contracted to ‘assess’ the material supplied
by AIC and provide ‘additional material’. As the CCWA states “Clarke evidently
chose to ignore some of the data gathered by AIC” (ibid).

The Portman PER goes on to assure the EPA that they are “committed to consulting
with Aboriginal communities and elders as part of the planning process for any
exploration or mining activities being considered in the area”; and that “[i]f any
Aboriginal site is required to be disturbed for the Project, a written application…
will be made to the Aboriginal Cultural Materials [sic] Committee for consent by
the Minister for Aboriginal Affairs” [my emphasis] (ibid: 8.1.4). They also state
that “[b]ased on surveys undertaken to date the proposed Expansion Project will
not have a significant impact on Aboriginal Culture and Heritage” [my emphasis] (ibid:
8.1.5). They make a number of commitments including “involving appropriate
indigenous custodians in additional archaeological and ethnographic surveys…”
and “…prior to any Section 18 application” (ibid). Portman also committed to
lodging a s.18 application if “any identified Aboriginal site in the project area is
required to be disturbed” (ibid).

These commitments appear designed to convey an impression that Portman is
committed to following all due processes and engaging with all relevant Aboriginal
peoples. However it also appears that ‘relevance’ is equated with relative supportiveness
of Portman’s project and not all the relevant Aboriginal peoples to an area, as many
identified significant sites which did not appear in Portman’s PER.

However, at the time of writing the PER, Portman was already aware that a
s.18 application should be made as it was recommended in the AIC reports.
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They knew that sites would be adversely affected by the mining project because
specific sites within the project area were identified in the AIC reports, which
were in Portman’s possession well in advance of the PER being written. Thus
the claim that Aboriginal heritage would not be significantly impacted is only
made possible by the omission of any mention in the PER of the other 24
sites, which has been done without any reason given (Conservation Council
of Western Australia, 2002: 11).

The reason why Portman attempted subterfuge to such an extent becomes clearer
when the value to Portman of the area on which the six of the eight unmentioned
sites are located, and in particular KY31, is assessed. They state in their PER that:
While Portman acknowledges the environmental values associated with this area,
the exclusion of the W3 deposit from the proposal represents a reduction of
approximately 35–40% in blendable economic ore available to the project. Any
exclusion of mining from this area severely impacts on the available tonnes. The loss
of access to this ore would render the 8Mtpa expansion project uneconomic and not viable.
[my emphasis] (Portman in Conservation Council of Western Australia, 2002: 10)

The W3 deposit is located at Windarling range (ibid). The CCWA notes that
“[t]these considerations do not exempt Portman from their obligations under
the Aboriginal Heritage Act 1972” (ibid). Whilst this is true, I would argue
that it does provide an explanation for why Portman engaged in deceptive
practices and why subsequently both the Minister for Environment and
Heritage, Dr Judy Edwards, and the Minister for Indigenous Affairs, Mr John
Kobelke, went against the recommendations of the EPA and the ACMC to
approve the project. This will be further discussed later in the section.

Adding fuel to the fire was a media release in July 2002 by Robin John Yarran,
a Ballardong applicant. He states that Portman misled the Australian Stock
Exchange by claiming that the native title issues had been resolved. This saw the
share prices surge. Mr Yarran states that advice from McDonald Hales stating that
Mr Yarran should not sign the agreement until serious deficiencies were addressed
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— including that the AHA may be breached and there was insufficient protection
for Aboriginal heritage — led him to withhold his signature. He claims that
Portman knew he had not signed the document when they made their
announcement. He concludes by stating:
Portman has misled investors. It also knowingly jeopardizing our sites of
significance. These are serious matters that need to be brought to the public’s
attention. (Yarran, 2002)

In August 2002, responding to its commitment to undertake more surveys (Appeals
Convenor for the Environmental Protection Act (1986), 2003: 12), and quite
likely in response to the public pressure from Yarran, Portman engaged Daniel
DeGand to undertake both an ethnographic and archaeological study of the area.
No ethnographic sites were identified by DeGand, however between seven and
ten archaeological sites were identified, one of which was on the slopes of
Windarling (Ron Parker, pers. comm. 16 November 2004). A member of Portman’s
staff was present at the survey and was aware that sites had been identified (Ludlam,
2003: 2). These sites were surveyed after Portman’s PER document was lodged.

In Bulletin 1082 released in December 2002 in response to Portman’s PER the
EPA recommended against the mining project proceeding. This was outlined in
the final recommendation of the Bulletin:
…the EPA recommends that the Minister not issue a statement that the proposal as
described may be implemented. (Environmental Protection Authority, 2004: iv)

This was not due to any Aboriginal heritage concerns, but rather the existence of
rare flora within the project region (Ludlam, 2003: 2)). The EPA determined that
the ‘relevant environmental factors’ were: “conservation of biodiversity; and
conservation of landscape and geo-heritage values”. Aboriginal heritage values
were not considered. The reason for this will be outlined shortly.
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The reasons that the EPA gave for recommending against the project going ahead
were stated as follows:
The EPA could not responsibly recommend to the Minister that a proposal be judged
to be environmentally acceptable where that proposal would remove plants of a
species to an extent that the species would become “critically endangered”.
Accordingly, the EPA is of the view that there should be no mining at Windarling
Range unless, through an appropriate and comprehensive research program, it can be
demonstrated that other measures can be adopted to ensure protection of Tetratheca
paynterae and the vegetation communities in the wild. The EPA offers a word of
caution that, even with an extensive research program, it may not be possible to
achieve a successful outcome. (Environmental Protection Authority, 2004: ii)

The EPA goes on to commend Portman “for its professional approach in relation
to the environmental significance of the Windarling Range” (ibid).

It appears that it was acceptable to grant protection for flora, but not to meet the
needs and rights of Western Australia’s living Aboriginal peoples or protect their
critically endangered’ heritage. The extent of the prejudice against Aboriginal
peoples within the State and Federal governments becomes only too apparent as
the events and processes of this case are analysed.

However the EPA may be forgiven for its neglect of Aboriginal heritage matters
as it relied on advice from the DIA in considering whether Aboriginal heritage
should be a ‘relevant environmental factor’ assessable under the EP Act. At first,
the DIA advised there were conflicting opinions relating to Aboriginal heritage
at Windarling and Mt Jackson. Then, “after completing investigations the DIA
notified the EPA that there was insufficient information available to determine
that Mt Jackson and Windarling are Aboriginal sites within the meaning of the
Aboriginal Heritage Act 1972” (Western Australia Hansard, 2003: 6604–5). The
EPA used this advice from the DIA to form the opinion that Aboriginal culture
and heritage was not a ‘relevant environmental factor’ (Western Australia Hansard,
2003: 6604–5). Aboriginal heritage therefore didn’t have to be considered when
evaluating Portman’s development application under the EP Act.
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It is unclear however what the DIA ‘investigations’ involved and why ‘insufficient
information’ did not trigger an attempt to clarify the information required, rather
than an outright rejection of the evidence supplied to date. It would also appear
that there was only one contact between Government decision makers and senior
traditional Aboriginal people qualified to speak for country. A meeting was
conducted in Leonora after being organised by senior Law people through AIC.
This was attended by the DIA Registrar and the Regional Officer (Ron Parker,
pers. comm. 16 November 2004). If there was still ‘insufficient information’ after
AIC’s five field trips, DeGand’s identification of archeological sites and this meeting,
it begs the question of what exactly would it have taken for DIA to acknowledge
that the area did indeed contain a substantial number of significant sites.

The EPA received 31 appeals submitted against its 2002 Bulletin, with three
being withdrawn. Nineteen appeals were for the project and nine were against.
AIC was one of those who lodged an appeal against the proposal. One of the
appeals grounds was the “inadequate assessment of aboriginal heritage issues”
(Appeals Convenor for the Environmental Protection Act (1986), 2003: 3). In
addition to the appeals, 30 submissions were also received. The appeals process
appears to have commenced in February 2003 and concluded in March 2003 with
the writing of the final report.

Aboriginal heritage was addressed as part of the appeals process. The Acting
Appeals Convenor, Darren Walsh, states:
A number of appellants raised concerns relating to the adequacy of the EPA’s
assessment of the impacts of the proposal on Aboriginal heritage. In particular, one
appellant considered that substantial evidence relating to Aboriginal heritage sites
within the proposal area has not been properly considered. (ibid: 12)

Walsh also had a meeting with AIC during the appeals process and had access to
the AIC reports, all 270 plus pages of them. The sites identified by DeGand do
not appear to have been considered in the appeals proces.
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The DIA was asked for advice again during the appeals process:
The DIA advised that it remained of the view that no information sufficient to
commence a registration process for Aboriginal heritage sites in accordance
with Departmental guidelines had been provided in relation to ethnographic
and archaeological sites at Windarling or Mt Jackson.

On the basis of

information provided to the DIA, it advised that there was no requirement for
the proponent to lodge a section 18 application under the Aboriginal Heritage
Act 1972 before it commences work at Mt Jackson or Windarling, although the
proponent has committed to undertaking further Aboriginal site surveys and
making a section 18 application should these surveys identify any Aboriginal
sites. The DIA further advised that if sufficient information came to light that
sites were being impacted on by the proposal, appropriate action would be
considered. (ibid; Western Australia Hansard, 2003: 6604–5)

The Minister for Environment and Heritage wrote to the Minister for Indigenous
Affairs on 1 April 2003 and advised him of the above. (Western Australia
Hansard, 2003: 6604–5))

This information was brought to light in Questions on Notice by the Hon Robin
Chapple MLC to the Minister for Housing and Works, Mr Tom Stephens,
representing the Minister for Environment and Heritage, Dr Judy Edwards. What
is interesting is that Stephens (on behalf of Dr Edwards) admits to having
knowledge and possession of the AIC reports and providing them to the Acting
Appeals Convenor (ibid).

Walsh concluded that:
On the basis of this advice [from the DIA], it is concluded that the EPA’s
assessment of this factor was adequate. Given the issues raised by appellants
however, it is appropriate that these are referred to the Minister for Indigenous
Affairs for his consideration and direct response. (Appeals Convenor for the
Environmental Protection Act (1986), 2003: 12)

It would appear that the reports of and interviews with the AIC, in addition to
submissions from other appellants, were not enough for Walsh to decide in favour
of these appellants, although he did recommend that the matter be referred to the
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Minister. I find it difficult to comprehend why such a large body of evidence was
not given more weight, and that the Acting Appeals Convenor saw fit to give
weight to the (possibly unsubstantiated) advice of the DIA over that of the
anthropologist who conducted the survey with the consent and cooperation of
three groups of relevant Aboriginal peoples to the area. It must have been clear
that there was at least some doubt about the lack of regard for Aboriginal heritage
in the EPA assessment. These actions give rise to a sense that the integrity of the
AIC and other appellants on Aboriginal heritage grounds was not held in any real
regard, as their arguments were for all intents and purposes summarily dismissed.
The decision of the Acting Appeals Convenor does not appear credible in the
face of substantial evidence from the appellants and the lack of evidence, other
than an advisory, from the DIA.

What is also difficult to comprehend is why the DIA advised the EPA that there
were no sites which would be affected, when they knew that sites had been
identified by AIC and had been in possession of the three reports since 2001. In
fact they had earlier told Portman “that work could not proceed as sites had been
identified” (Ludlam, 2003: 2). In July 2002 the then Registrar of the DIA, Stuart
Reid, was directly informed by a large gathering of Law people from across the
region, in the presence of AIC staff, that “the place was too important to mine”
(ibid). However the DIA later claimed that the reports were “deemed to be too
vague” (ABC, July 2003). Considering that the reports were confidential at the
time, this was not a difficult claim to make as it could not be verified. It has also
been alleged that Stuart Reid was dismissed upon his return to Perth (Ludlam,
2003: 2).

The DIA then called for more specific information, such as the location, spatial
extent and cultural information (ibid). Under s.7 of the AHA this type of
information is not required to be divulged and as such an authority should not be
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able to credibly use lack of divulgence as an excuse to come to the conclusion
that there is a ‘lack of evidence’ and act contrary to the purposes of the AHA.

In this case, the relevant Aboriginal peoples refused to divulge the information
requested because the stories were not able to be repeated or even written
down “as they were of a very high level” (Ludlam, 2003: 2). AIC had no
problem ascertaining the significance of the sites, which is not surprising as
they had the knowledge, expertise and trust of the peoples involved to do so.

Why then did the DIA request culturally sensitive information, a request
which was likely to be refused? The other question to be asked is that if there
was insufficient information, why wasn’t more information obtained or
alternative methods of obtaining information sought, rather than simply
advising the EPA that
no information sufficient to commence a registration process for Aboriginal heritage
sites in accordance with Departmental guidelines has been provided in relation to
ethnographic and archaeological sites at Windarling or Mt Jackson. (Appeals
Convenor for the Environmental Protection Act (1986), 2003: 12)

I speculate that the known difficulty in obtaining the particular information
requested would certainly serve an agenda of being able to claim ‘a lack of evidence’.

The fact that the DIA used the refusal to divulge culturally confidential information
to conclude that there was insufficient evidence of significant sites in my view
demonstrates either a lack of understanding of the nature of Aboriginal Law or an
alternative agenda in denying the presence of significant sites.

Portman were given formal approval to mine in early April 2003 by the Minister
for Environment and Heritage Dr Judy Edwards. This was against the
recommendation of the EPA, which did not consider Aboriginal heritage. Shortly
afterwards, Portman finally acknowledged that there were Aboriginal heritage
sites in the area and lodged an s.18 application to destroy them on 24 April 2003.
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However Portman only acknowledged the sites identified by DeGand, ignoring
those identified by AIC (Ludlam, 2003: 3). This was not unexpected as the sites
identified by the AIC would have had a deleterious impact on gaining approval
for the W3 pit and as such possibly jeopardise the entire project.

The application was considered by the ACMC at their June meeting, however as
there are no public records of ACMC meetings it is difficult to ascertain the
application process and timeline. However the Ngalia Peoples lodged a submission
opposing the destruction of the sites dated the day after the July ACMC meeting
and were assured that the sites would be evaluated “according to due process”
(Ludlam, 2003: 3).

Two days later, the Minister for Indigenous Affairs, Mr John Kobelke gave consent
to Portman to mine Windarling, announcing the decision on 11 July 2003. In his
media statement he claims that:
Both registered and unregistered native title claimants in the region indicated
that there was nothing of sufficient heritage value in the project area to prevent
the approval being granted.

Kobelke granted approval against the recommendation of the ACMC, who
called for extra work to be done. Approval was on condition that Portman
consult with “registered Native Title groups on material uncovered in the
project area”. Once again the non-registered Aboriginal peoples were
marginalised from the AHA process.

It would also appear that there was a focus solely on archaeological sites, as
a permit was to be issued to allow for the salvaging of material in the project
area. This demonstrates the Minister’s lack of understanding of the living
significance of Aboriginal culture and heritage and disregard for the importance
of the sites in situ.
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Lastly he claimed that the project would create 300 jobs. This is questionable in
light of Portman’s previously discussed claim that few jobs would be available to
Aboriginal people as a result of a “small workforce”.

It would appear that Kobelke had preempted the ACMC’s final report and
recommendations when he consented to Portman’s expansion in July 2003. It is
possible that this is a breach of the AHA and a breach of procedural fairness of
the s.18 consent process. Under s.18, the Minister is required to consider the
recommendations of the ACMC before making a decision. Four days after his
approval, the Minister claimed that “[[t]here is no evidence that there is significant
ethnographic or archaeological sites in the hands of the department or myself”
(ABC, July 2003). He went on to claim that there had been a year to bring
forward evidence and that no one had done so (ibid).

At a minimum, this demonstrates an ignorance of the information held by his
Department and at worst suggests a deliberate obfuscation by the Minister of the
substantial volume of evidence provided by AIC in 2001 and a lesser amount by
DeGand in 2002. It also highlights the forced choice dilemma for Aboriginal
peoples — whether to protect their restricted knowledge and lose their sites, or
whether to divulge it, break their Law and still not be guaranteed of obtaining any
protection. As such, the procedures which have developed under the AHA greatly
advantages the government and developers. Aboriginal peoples end up in a no
win situation.

On 5 September 2003 the Federal Minister for the Environment and Heritage, Dr
Kemp, also gave approvals for the mines to go ahead. His approval was solely
based on an assessment of the ‘relevant environmental factors’ of the EPA and
came subject to “strict conditions” to ensure the protection of rare flora and the
“vulnerable Malleefowl” (Kemp, 2003). He states that “[m]y decision will provide
strong, ongoing protection of Paynter’s Tetratheca. Jackson Tetratheca and the
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Malleefowl, while at the same time, boosting the regional economy and
infrastructure and creating new employment opportunities” (ibid). No mention
was made of any Aboriginal heritage concerns.

On 6 May, the Hon Robin Chapple asked the Hon Graham Giffard, Parliamentary
Secretary to the Minister for Indigenous Affairs, whether sites KY24 and KY 26
to 34 would be afforded protection under the AHA. Giffard replied that “[p]rovided
there is sufficient evidence available to support their significance to Aboriginal
people, they will be afforded protection under the Aboriginal Heritage Act 1972”
[my emphasis] (Western Australia Hansard, 2003: 7019). As at 20 November
2003, none of the sites identified by AIC had been placed on even the interim
register of sites, as required under the AHA (Ludlam, 2003: 3). To date, they are
still not on the register (Ron Parker, pers. comm. 16 November 2004).

This brings up the point as to how difficult it is for Aboriginal people to prove
the significance of sites to them. They claim significance, they demonstrate
significance and in some cases divulge restricted information to prove significance,
yet time and again non-Aboriginal people sit in judgement and declare a ‘lack of
evidence’. This demonstrates that the process under the AHA for ascertaining the
places and objects to which the Act applies is fundamentally flawed, as it works
against the rights and needs of Aboriginal peoples rather than protecting their
rights, as was its original intent.

An application to the Federal Minister for Environment and Heritage for protection
under s.10 of ATSIHPA was lodged on 1 October 2003, demonstrating the fallacy
of Kobelke’s claim that the consent had approval from both registered and nonregistered claimants and that there was “nothing of sufficient heritage value in the
project area”. The applicant was Mr Neil Phillips from the Pandawn Descendents.
Two other applications were also lodged by Albert Corunna and Robert Bropho
(Ludlam, 2003: 3) and two others withdrawn. The applications were not successful.
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Rifts have developed between the communities as some wish the project to go
ahead and some remain opposed to it (Ludlam, 2003: 3). Pressure and coercion
on the groups has been intense and it is understood that substantial sums of
money have been offered (ibid: 2–4).

That is where this matter stands as at the writing of this report. Protests continue
as work gets underway at Windarling. There appears little recourse to the Aboriginal
peoples who do not wish their heritage to be destroyed other than attempting
litigation, an expensive and time consuming exercise that may prove to be a
pyrrhic victory if they ultimately win the case. Their heritage may well be destroyed
long before any judicial verdict is delivered.

The lobbying
I want to deal with the issue of lobbying separately so as to not confuse the
administrative events with some of the ‘behind the scenes’ issues that have emerged
in this case.

It has become publicly known, through Question 577 in the WA Legislative
Assembly on 3 April 2003, that the chief of staff to the Minister for Environment
and Heritage, Dr Judy Edwards, had a meeting with Brian Burke and Julian Grill.
At that time Burke and Grill were employed as consultants to Portman. This
meeting took place in November 2002, prior to the EPA Bulletin being released
on 9 December. Dr Edwards states that she instructed her staff not to meet “with
these particular gentlemen in light of their lobbying activities” (Western Australia
Hansard, 2003: 6183). A meeting was later attended by one of Dr Edward’s policy
officers in mid March 2003 which was also attended by Julian Grill. The staff
member reported this to the Minister, who in turn advised the Premier. In April
2003, Dr Edwards went against the advice of the EPA, allegedly for the first time
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in relation to a mining project. Dr Edwards states that she had “exercised her
decision-making capabilities responsibly…” (ibid).

In an article in The West Australian on 2 April 2004 titled ‘Gallop fails in bid to
ban Burke’, it states that:
Two years ago, Dr Gallop controversially banned ministers and their staff from dealing
with Mr Burke or his business partner, former Labor minister Julian Grill.

The lobbying by Burke and Grill, former members of the Burke Labor Government
(1983 to 1986), brings up the question of whether they influenced any of the
Government’s decisions on this matter. As previously discussed Burke, as Western
Australia’s Premier, instigated the Seaman Inquiry in 1983 and then rejected its
findings as a result of a ‘propaganda campaign’. As such he is no stranger to the
issue of Aboriginal rights and conflicts with the mining industry. The suggestion
that in 2002 the current Premier, Dr Gallop banned all Ministers and staff from
meeting with Burke and Grill is also cause for concern as it calls into question the
integrity of any dealings between Burke, Grill and any Government Members or
staff after this time.

Conclusion
Three layers of legislative protection, the AHA, the EP Act and ATSIHPA failed
to protect the Aboriginal heritage in the Windarling and Mt Jackson areas, where
there was clear evidence that it existed and was significant to the relevant
Aboriginal peoples. Approvals for Portman’s mining were given at all levels .
Aboriginal heritage was marginalised out of the picture at the same time as rare
flora and endangered fauna were protected under stringent conditions.

This case also highlights the difficulties of the interaction of native title and the
AHA, wedge politics forcing Aboriginal communities apart, and the flaws in the
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approvals process of the AHA and the EP Act. It also demonstrates the lack of
effective mechanisms for Aboriginal peoples to be heard within these processes.

Lastly, the fact that there was a lobbying campaign on behalf of Portman by
former members of a WA Labor Government needs to be investigated to ascertain
whether there was any undue influence in the decision-making process. That
there are questionable decisions throughout Portman’s application process, omissions
and misleading information in the PER a lack of protection for any sites identified
in the project area suggests either a fundamentally flawed system or an agenda to
ensure that the mine approval was not obstructed by Aboriginal heritage.

I want to conclude this case study with the words of the Law Men and Law
Women themselves:
Statement from the Law Men and Law Women, 17 March 2004
The Aboriginal People of Western Australia would like to say to Geoff Gallop, our
Premier, and his Cabinet and to the Government of China and all the political
players behind the scenes in the Goldfields area, this is white and black:
Would you please stop destroying our Spiritual Dreaming, the Seven Sisters of
Windarling Range which is being destroyed. The Seven Sisters Spiritual Dreaming
spreads all over Australia. The Seven Sisters are the Daughters of our Mother the
Land.
The Spiritual Dreaming of the Seven Sisters Windarling Range stands silent,
waiting for the injection of TOTAL DESTRUCTION from Portman Mining Company
who are blowing it to smithereens for the sake of the mighty dollar.
We call on Portman’s Mining to stop it and we call on all shareholders to not
allow the destruction of our Sacredness and Spiritual Dreaming — DON’T BUY
SHARES!
Brian Burke, Julian Grill and Graham Campbell are the top number one
gravediggers, enticing the Premier to destroy Aboriginal Sacredness and, at the same
time, enticing and deceiving weak Aboriginal men and women to assist them in
doing so in ways of lies and payments.
The Sacredness is Priceless.
We call on Minister Kobelke to stop signing Section 18s to destroy our Spiritual
Beliefs and our Laws and Customs.
Ministers Edwards and Kobelke should resign because they are in a position
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to make a decision but they let themselves be led by the rings in their noses by
the Premier.
We have called on the Federal Minister, Kemp, to use his powers to protect our
sires at Windarling and he has ignored our Plea.
We call on the country, China, not to participate with Portman’s and the W.A
Government in destroying our Spiritual Dreaming.
The total destruction of the Seven Sisters is the same as destroying Burrup, the
Oldest and Largest Rock Art in the World, created by Our Ancestors.
We, the Blackfellas, cry for the Seven Sisters because you are going to kill them
and destroy this Sacred Area Forever. (undated, unsigned, copied on paper with
Nyungah Circle of Elders logo).
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Chapter Three: Summary of the
implementation of the AHA and
resultant recommendations
Summary
As discussed in this chapter, it is clear that it is an understatement to say that
the AHA has been ineffective in protecting Aboriginal heritage in Western
Australia when there are conflicts over land use. What has happened has been
much worse. I have discussed, the subversion of the AHA has been undertaken
by successive governments of either ‘colour’. I have also discussed the impact
that this has had on Aboriginal peoples. In my view, it is clear from these case
studies, and the Parliamentary debates, that prejudice towards and ignorance
of the Aboriginal peoples of Western Australia runs deep, and is systemically
entrenched throughout various levels of government, both State and Federal.
Aboriginal rights is a social problem, politicised; and a political problem, socialised.
While it stays this way Aboriginal rights will not progress.

The attitude of successive Western Australian governments of either ‘colour’ toward
Aboriginal heritage as subordinate to development is outdated in the modern
context of international human rights treaties and simply cannot be sustained.
That protection of Aboriginal heritage has been the exception rather than the
rule where there are conflicts is a damning indictment on the efficacy and
implementation of the Act to achieve its purpose.

Further amendments to the Act under the current Gallop Government were flagged
by former Minister for Aboriginal Affairs Alan Carpenter in a report on ABC
Online (2003) amidst claims that the Act restricts mining development. Bipartisan
support for the excision legislation introduced under the Lawrence Labor
Government in 1992 does not bode well for the future of Aboriginal rights in
Western Australia, especially when it is noted that the current Western Australian
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leaders of both political parties were involved in that matter. The Gallop
Government’s plan to review the AHA was confirmed in a Question on Notice
to the Legislative Council on 4 March 2003 (Western Australia Hansard, 2003:
4945–6). The bi-partisan pro-development agenda is likely to ensure that the
AHA is further amended to privilege non-Aboriginal land use and fast track
development.

One particular matter which arises out of these case studies and discussion on the
amendments to the Act is the issue of whether consent to use land under s.18
when there have been sites identified is in breach of s.7. This section states:
(1)

Subject to subsection (2), in relation to a person of Aboriginal descent who
usually lives subject to Aboriginal customary law, or in relation to any group
of such persons, this Act shall not be construed —

(a)

so as to take away or restrict any right or interest held or enjoyed in respect to
any place or object to which this Act applies, in so far as that right or interest
is exercised in a manner that has been approved by the Aboriginal possessor
or custodian of that place or object and is not contrary to the usage
sanctioned by the Aboriginal tradition relevant to that place or object; or

(b)

so as to require any such person to disclose information or otherwise to act
contrary to any prohibition of the relevant Aboriginal customary law or
tradition. [my emphasis]

(2)

Nothing in subsection (1) authorises any person, or group of persons, to dispose
of or exercise any right or interest, or any purported right or interest, in a
manner which is, in the opinion of the Minister, detrimental to the purposes
of this Act.

This means that s.18 cannot be construed to take away the rights and interests of
traditional owners and custodians, including the right not to divulge culturally
restricted information or act contrary to Law or tradition. In this report, I have
established that Aboriginal peoples have certain rights and interests under
Australian common law and international law. There are also rights for traditional
use in the AHA under s.8, on land which is under “the custody or control of the
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Minister”. Therefore, when consent to use land is repeatedly given in the face of
substantial (yet unacknowledged) evidence of significant sites in and near project
areas, and the reason given is that there is ‘insufficient evidence’ which may occur
because traditional owners and custodians are unable to divulge the information
under Law, then the use of s.18 for this purpose could be construed to have taken
away rights and interests of Aboriginal peoples, in breach of s.7. This matter
should be thoroughly investigated.

Each case study demonstrates the lengths to which the Western Australian
government will go to subvert the AHA. Each set of amendments demonstrates
the lengths to which the government will go to assure that their agenda is
prioritised. In sum, protection under the AHA has been the exception and
not the rule, with significant detrimental impacts on Aboriginal peoples.

The recommendations which I will propose are designed to bring the AHA back
into line with its original purpose of protecting Aboriginal heritage, as outlined
in the Second Reading Speeches of 1972; to strengthen accountability; and to
modernise the Act to reflect today’s values with regards to the rights of Aboriginal
peoples. The AHA also needs to be amended to interact seamlessly with other
statutes in both Western Australia and the Commonwealth. This includes
Commonwealth legislation such as the Native Title Act 1993 and the Racial
Discrimination Act 1975. Finally, the AHA needs to be amended to be inclusive,
not exclusive, of Western Australia’s Aboriginal peoples.

Recommendations resulting from a review
of the history of the AHA
Review and accountability
As previously argued, the Act has been in place for 32 years, has had a number
of reviews and amendments and yet still fails to protect Aboriginal heritage
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adequately. Put simply, the Act has only ever achieved the purpose of requiring
developers to go though a series of procedures before consent to use the land is
granted. Successive Premiers, and their Ministers for Aboriginal Affairs, in addition
to support from both sides of government, have seen the AHA be continuously
subverted. The EP Act has fared little better in protecting Aboriginal heritage.
That this has been able to happen irrespective which party holds government
means that accountability mechanisms, transparency of decision making and appeals
processes are inadequate. Until these elements of the Acts are dealt with, it is
unlikely that any legislation pertaining to the protection of Aboriginal heritage
will be workable in Western Australia. Both the appeals process and the decision
making process will be discussed in detail later in this section.

Recommendations
24.

That the Auditor General of Western Australia undertakes an urgent
performance review of the Department of Indigenous Affairs with respect
to the implementation of the Act and in particular the decision making
processes under s.18. A similar review should be conducted on the
Environmental Protection Authority for their decisions pertaining to
Aboriginal heritage.

25.

That the AHA be amended to require the Auditor General to examine and
report on the implementation of the Act at least once every term of
Parliament, the timing of which will be at the Auditor General’s discretion.

Areas to which the AHA applies
The ALS comments on the interchangeable use of the terms ‘place’ and ‘site’,
which can cause confusion, and the lack of recognition of broader areas such as
dreaming tracks which may have no precise borders (ALS, 1992: 6). They
recommend that the use of the word ‘area’ be incorporated into s.5 to “provide for
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the possibility of larger less clearly defined regions of significance than the words
‘place’ or ‘site’ imply” (ibid). Seaman also recommends the use of the term area
(1984: 150). He prefers ‘area’ to ‘site’ for similar reasons to the ALS and would
define ‘area’ as including a ‘site’ (ibid). I concur with these recommendations.

Areas should be defined in terms of their importance to Aboriginal peoples for
social, cultural, spiritual, economic or traditional purposes; past, present and
future. This would serve to broaden the scope of the application of the AHA,
to acknowledge non-spiritual affiliations with Aboriginal heritage; and affirm
the value of Aboriginal heritage to Aboriginal peoples’ past, present and future.

The use of the term ‘significance’ should be eliminated altogether. As one
respondent to the Senior Review pointed out:
significance is only likely to become contentious when it is placed in the context
of competing land use. In that sense it is not the definition itself which causes
difficulty, but the lack of confidence that the definition is being applied legitimately
when there is a potential overlap or inconsistency with other land uses. In such cases
we think it unlikely that the inclusion of specific criteria of significance would be
likely to avert conflict. (ibid: 64)

Hence the term is irrelevant as it makes no difference in resolving conflicts
whether a site is attributed as significant or not.

Recommendation
26.

That the word ‘area’ be used and that it be defined so as to include sites and
places, as well as to apply to both land and water.

27.

Areas should evaluated with respect to importance to Aboriginal peoples for
social, cultural, spiritual, economic or traditional purposes; past, present and
future.

28.

The word ‘significant’ not be used to qualify the relationship of an area or
object to Aboriginal peoples or assess the relative merits of an area or object.
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Protection of areas and objects under the AHA
Introduction
Determining the ‘significance’ of the relationship of Aboriginal peoples to their
areas and objects, as it currently applies under the AHA, has been an obstacle to
the protection of Aboriginal heritage. To date this has been done by either the
Trustees, the ACMC or the Minister, under advice from professionals such as
anthropologists and archaeologists, who are generally both non-Aboriginal and
male. Both these aspects create problems in getting quality information, as trust
must be established in the first instance, and in the second, the lack of female
anthropologists means that the quality and quantity of restricted women’s
information, which cannot be given to men, may give rise to the perception that
silence equals an absence of women’s Aboriginal heritage. In this section I will
discuss how these problems can be alleviated.

Blanket protection of areas and objects
Prior to the 1980 amendments, all places and objects to which Aboriginal people
had a connection were accorded blanket protection, without the requirement for
evaluation or being placed on a register. The most difficulties under the AHA
have been in the protection of areas (or places as it currently stands), more so
than objects. I will deal with areas in the discussion but will include objects in
the recommendations for blanket protection.

Blanket protection “means that the existence of a site is not determined by the
legislation itself, which simply acknowledges the prior existence of sites” (Senior,
1995: 40). With the 1980 addition of the words ‘importance and special significance’
to the places to which the AHA applied, there was a subjective qualifier added,
which required evaluation to verify that those conditions were met when a place
was claimed to be Aboriginal heritage. This has been fraught with difficulty, both
in obtaining the requisite information from the relevant peoples, and when there
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was a conflict in land use which polarised the competing camps, leading to personal
clashes, claims of falsification and ultimately heartbreak for the Aboriginal peoples
losing their irreplaceable heritage, with no effective remedies to do anything
about it.

Blanket protection does not necessarily mean that areas won’t ultimately need to
be evaluated, but the criteria for doing so would be different. What it does is to
presume that all places and objects which fall under the definitions of the Act are
protected. In any situation where there needs to be an evaluation, I argue that
under blanket protection the onus should be on the State or developer to prove
that the Act does not apply to an area or object which has been claimed as
Aboriginal heritage. This contrasts to the current situation where the relevant
Aboriginal peoples have had to prove that a site or object is covered by the Act,
that is, that it is an ‘important and particularly significant’ place.

To date the current process has be proven flawed, as it requires a religious test and
divulging restricted information. It also embeds a sense of mistrust about Aboriginal
peoples’ claims about their heritage. Aboriginal heritage and spirituality have
been given so many tests at law that it is clear that it does exist, it is important
to Aboriginal peoples and it takes on many forms. It is also clear that Aboriginal
heritage is complex, diverse and interpreted differently between groups. Hence
under the AHA Aboriginal heritage should be taken to exist if the relevant
Aboriginal owners state that it does. The State or developer would then have to
prove that the claim is a fabrication in order to void the application of the Act
to the claimed heritage, rather than Aboriginal peoples continually having go
through the process of proving their integrity. In addition, the fact that there are
conflicting views between Aboriginal peoples does not prove fabrication, as
Aboriginal society is heterogenous and religion is both orthodox and heterodox.
The latter process would largely be avoided under my proposal for blanket protection
of all areas and objects under the Act.
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Senior writes that there are advantages and disadvantages to blanket protection.
The advantages are that the difficult assessment decisions of ‘significance’ are
avoided, or at least deferred. Sites which are reported are not refused registration
(if registration is still enshrined in the legislation). There is no backlog of sites
awaiting registration and decisions do not need to be made when there is poor or
limited information (ibid: 40–41). The key advantage to this process is that sites
can be registered or confidentially declared, say to a regional representative body,
prior to any development conflicts arising. This would lead to fewer instances
where Aboriginal heritage claims are treated as falsified or insignificant and greater
certainty for governments and developers prior to development applications.
However any registration process must be seen as the minimum number of areas,
not as a definitive list. There are many reasons for this, including that some Elders
may still be reluctant to record areas, or that some areas are unable to be recorded
under customary Law.

The disadvantages arise when there is a conflict over the use of the land and sites
have not yet been reported, or are unable to be reported. This is usually the first
time that sites are assessed. As Senior points out, this is probably the most
inappropriate time for sites to be evaluated. As has been discussed, for all the
evaluation of the sites, in times of conflicts over land use attempts are made to
undermine the integrity of the information, and ultimately the non-Aboriginal
land use prevails. More importantly, the land use often leads to substantial damage
to sites which is portrayed as ‘unavoidable’.

Evatt discusses the issue of blanket protection of Aboriginal heritage in her Review
on ATSIHPA. She writes that the issue of “assessments relating to the significance
of sites and areas” should be separated from “decisions concerning the use of
land”. One is a decision for a professional body, the other is a political decision
(Evatt, 1996: Chapter 6). I concur with the former, but will outline ways to
minimise the politicisation of the latter decision later in this section.
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Therefore, to ensure effective protection of Aboriginal heritage, blanket protection
of areas and objects under the legislation is desirable. I believe that my proposed
system of blanket protection would avoid the difficulties outlined by both Senior
and Evatt. Under my proposal for blanket protection, the evaluation of places or
objects would only take place if a government or developer contests the claims.
The onus would then be to prove that a place or object is not one which the Act
covers. For Aboriginal peoples, all sites would be automatically protected, for
governments and developers large amounts of resources could be saved if they
commit to working with Aboriginal peoples on heritage protection. This money
could then be redirected to beneficial pursuits such as training Aboriginal peoples
for employment in the development sector. A win-win situation could be the end
result, as it has been in many cases where developers and Aboriginal peoples
negotiate together directly and in good faith.

Recommendation
29.

That the AHA apply blanket protection to all areas and objects of importance
to Aboriginal peoples for social, cultural, spiritual, economic or traditional
purposes; past, present and future.

30.

In cases where evaluation is required, the onus is on the government and/
or developer to prove that the Act does not apply to an area or object which
has been claimed as Aboriginal heritage.

31

Conflicting views on Aboriginal heritage between relevant Aboriginal peoples
is not grounds for proof of fabrication.

Area avoidance
Another aspect of Aboriginal heritage management is the difference between
‘identification’ and ‘avoidance’. Identification may require that details of the
location and the spiritual relevance of an area, or even a particular site, are
disclosed to people who would normally be prohibited from receiving that
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information under Aboriginal customary Law. This may conflict with Aboriginal
wishes and obligations. It is not required under the s.7 of the current Act,
which specifically states that the Act should not be construed to require
disclosure of any information contrary to Aboriginal tradition or Law. I would
argue that the processes which have developed under the current s.18 regime
require just that in order to avoid claims of ‘lack of evidence’ and are therefore
in breach of the Act.

Site avoidance on the other hand means “that areas are cleared without specifically
identifying sites” (Senior, 1995: 156). The advantage of this method is that only
limited information about the site needs to be divulged in cases of evaluation.
However developers prefer the identification option “with clearly marked
boundaries” (ibid). It is likely that this is due to a smaller area being restricted to
development access.

In my view, site avoidance is preferred as it provides an extra layer of protection,
does not require restricted information to be divulged and protects sites from
vandals or landowners who may obtain information on the exact location and
destroy the sites. In the case of landowners, vandalism could take place so as to
not be at risk of any future claims on that property (Senior, 1995: 102).

Recommendation
32.

That the term ‘an area of avoidance’ be used to define the location of any
Aboriginal heritage.

Aboriginal tradition and ‘traditional owners’
The South Australian Aboriginal Heritage Act 1988 “is the only legislation which
specifically addresses the issue of changing Aboriginal tradition and interpretation”
(Senior, 1995: 65). It defines ‘Aboriginal tradition’ as:
traditions, observances, customs or beliefs of the people who inhabited Australia before
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European colonisation and includes traditions, observances, customs and beliefs that
have evolved or developed from that tradition since European colonisation. (s.3)

ATSIHPA defines ‘Aboriginal tradition’ as:
the body of traditions, observances, customs and beliefs of Aboriginals generally
or of a particular community or group of Aboriginals, and includes any such
traditions, observances, customs or beliefs relating to particular persons, areas,
objects or relationships. (s.3(1))

There is no definition of Aboriginal tradition in the AHA. The AHA definition
of ‘traditional custodian’ in s.4 is still paternalistic, unchanged in concept for over
three decades. A ‘traditional custodian’ is defined simply as “a person named by
the Minister in consultation with the [ACMC] in relation thereto under section
9”. Therefore the Minister may pick and choose who is acknowledged as a
‘traditional custodian’ leaving the way open for ‘uncooperative’ Aboriginal people
to be sidelined out of any negotiation process. The ALS states that this definition
should be removed (ALS, 1992: 4) and recommends the addition of the South
Australian definition of ‘Aboriginal tradition’. Senior recommends that the
ATSIHPA definition be adopted with the addition of a specific reference to
incorporate the evolution or development of those traditions (Senior, 1995: 67).

Both Senior and the ALS discuss the semantics of ‘custodian’ or ‘owner’ as these
words are also used interchangeably in reference to Aboriginal peoples and their
relationship with heritage and country. The AHA refers to ‘custodian’ while the
South Australian legislation refers to ‘owner’. The most recently enacted heritage
legislation, Queensland’s Aboriginal Cultural Heritage Act 2003 uses the terms
‘primary guardians, keepers and knowledge holders’. The ALS states that it is
strongly felt by many Aboriginal groups that the term should be ‘Aboriginal
owner and/or custodian’. Senior states that the term owner is often preferred
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because of the “higher proprietorial interest is appears to confer’. Native Title
confers an ‘interest’ in the land or waters, which is defined as:
(a)

a legal or equitable estate or interest in the land or waters ; or

(b)

any other right (including a right under an option and a right of redemption),
charge, power or privilege over, or in connection with:

(c)

(i)

the land or waters ; or

(ii)

an estate or interest in the land or waters ; or

a restriction on the use of the land or waters , whether or not annexed to
other land or waters. (NTA: s.253)

I agree with the ALS that the terms ‘Aboriginal custodians and/or owners’ appears
to encompass a broader range of options. This is especially important in situations
where the AHA interacts with the NTA as it acknowledges the interest that the
NTA confers on Aboriginal peoples,

Recommendations
33.

That the definition of ‘traditional custodian’ in s.4 be repealed.

34.

That a definition of ‘Aboriginal tradition’ be included in s.4 of the AHA as
per the recommendation the ALS.

35.

That the definitions of Aboriginal owner and/or custodian be included
in s.4.

Definition of ‘Aboriginal’
Just as Australia has citizenship ceremonies which convey the right of a person to
be recognised as ‘Australian’, so to do Aboriginal people adopt non-Aboriginals
into their groups. Therefore the definition of ‘Aboriginal’ meaning “pertaining to
the original inhabitants of Australia and to their descendents” could be interpreted
in a restrictive way. It should be up to the Aboriginal peoples to decide who is
Aboriginal, just as it is up to the Australian government to decide who is Australian.
It is irrelevant whether the conferring of citizenship is done via written law or
oral tradition, the outcome is similar, acceptance into the society as a citizen.
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Recommendation
36.

That the definition of ‘Aboriginal’ be expanded to include people who are
adopted and/or initiated as Aboriginal people, or any other person that an
Aboriginal group recognises as being Aboriginal.

Site access for Aboriginal peoples
The access to important areas is of great concern to Aboriginal peoples, particularly
in executing their obligations to country and participating in religious and
ceremonial activities. The ALS discussed this issue in their commentary on the
1992 amendments to the AHA. Whilst there was a proposed expansion of rights
into areas held by the Crown, these rights were limited through applications of
other Western Australian statutes which may limit access and implementing both
a ‘health and safety clause’ and a right for “an occupier of the Crown land” to
restrict access on the grounds of ‘just cause’ to ensure ‘proper management’ of that
Crown land” (Aboriginal Legal Service of Western Australia Inc., 1992: 8). They
also argued for access to freehold land (ibid).

Both Evatt and Senior address this issue as well. Evatt recommended that any
declaration for protection “may include provisions concerning access to a site for
the purposes of inspection, protection and preservation of an area and for traditional
purposes” (Evatt, 1996: Chapter 7).

Senior states that:
under the South Australian Act the Minister must delegate his powers to traditional
owners of a site or object if they request it in relation to certain powers, including
authorisation of excavations, disturbance, sale of land, dealings with objects and
divulging information contrary to Aboriginal tradition (Senior, 1995: 72).

He goes on to state that under that Act the Minister is empowered to authorise
“an Aboriginal person or groups of Aboriginal persons to enter any land
(including private land) for the purpose of gaining access to an Aboriginal
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site, object or remains” (ibid: 73). There are conditions, such as notifying the
owner and occupier of the land. Senior recommends that custodians should
have the unconditional right to access all Crown land, including national
parks and pastoral leases, but that access of freehold land should not be
legislated. Senior states that this should be left to negotiation.

I support the provisions in the South Australian legislation being incorporated
into the AHA, with the proviso that all Crown land is unconditionally accessible
to relevant Aboriginal people and their nominees (in case of infirmity). I also
support access to freehold land but subject to conditions — not the authorisation
of the Minister, but the prior notification of the owner of the land and the
requirement to make mutually satisfactory arrangements. If this is not achievable
then similar processes to the conflict resolution system, which I propose later in
this section, should be employed.

Recommendations
37.

The Minister to delegate powers as described in the Aboriginal Heritage Act
1988 when requested by the relevant Aboriginal owners and/or custodians
for an area.

38.

Unconditional access to all Crown land.

39.

Conditional access to freehold land. Conditions are that owners and occupiers
must be consulted and mutually agreeable conditions negotiated. If this is
not achievable the matter is referred to mediation.

Enforcement and penalties
As has been discussed, there has been criticism on the inadequacy of the penalties
and the number of prosecutions under the AHA. In particular, the ALS commented
that the proposed increase in penalties contained in the 1992 Aboriginal Heritage
Amendment Bill would be no deterrent to a large mining company.
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However, in 2003 the penalties were substantially increased. They are as follows:
(1)

person who commits an offence against this Act for which no penalty is
specifically provided is liable, on summary conviction —
(a)

in the case of an individual, to —
(i)

for a first offence, $20 000 and imprisonment for 9 months; and

(ii)

for a second or subsequent offence, $40 000 and imprisonment for
2 years,

and in any case, to a daily penalty of $400; and
(b)

in the case of a body corporate, to —
(i)

for a first offence, $50 000; and

(ii)

for a second or subsequent offence, $100 000,

and in any case, to a daily penalty of $1 000.

In my view the differential between the penalties for an individual and a body
corporate is disproportionate. The penalty for an individual may be a significant
deterrent, but as the ALS argued in 1992, the then proposed $50 000 fine for a
body corporate was inadequate. Some ten years later it would be little more than
petty cash for a mining company who stands to gain hundreds of millions of
dollars revenue. In addition, gaining a prosecution under the AHA has been very
difficult, with only three cases ever being brought before the courts (Western
Australian Hansard, 2003: 4945). Under the Gallop Labor Government no
prosecutions have been laid (ibid: 3092).

Senior also noted the inadequacy of the penalties in 1995. He states:
Given the seriousness of the offence of damaging an Aboriginal site, we recommend
a substantial increase in penalties comparable to the levels of similar offences in
other jurisdictions… (Senior: 201).

Senior recommends a 1:5 ratio between the penalties for individuals and body
corporates for breaches of s.18 conditions or against an Aboriginal site. He also
recommends dispensing with the distinction between first and subsequent offences
(ibid: 2002)
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Queensland’s recently passed Aboriginal Cultural Heritage Act 2003 has significantly
higher penalties for similar offences. Breach of the duty of care provision —
which is binding on all persons and requires that all reasonable and practical
precautions are taken not to harm Aboriginal cultural heritage — is $75 000 for
an individual (1000 penalty units at $75 per unit (Penalties and Sentences Act 1992
(Qld), s.5)) and $750 000 for a corporation (10 000 penalty units). The ratio
between individuals and corporations is 1:10. The penalty for ‘Breach of a Stop
Order’ is $1.275M and damage to a registered site is up to two years imprisonment
(Queensland Government, 2002, 4). These are substantial penalties and
demonstrate the value that the Queensland government places on its Aboriginal
cultural heritage.

As previously discussed, the ALS also argued that there should be provision for
mining tenements to be forfeited for an offence by a mining company. This is
similar to the s.58 in the original 1972 AHA which was repealed in 1980. This
section allowed a court to order the suspension or forfeiture of: “any right, title
or interest held by that person in or affected that land or anything on or under
that land or any mining tenement or mining privilege relating thereto…” if the
offence was committed “knowingly; for the purpose of gain; and with intent to
defeat the purposes of the Act”. A similar provision, in addition to severe penalties,
should be included in an amended AHA.

Enforcement is a big issue under the AHA. Given the vastness of Western Australia,
it is important that penalties be of sufficient magnitude to deter individuals or
companies from damaging or destroying Aboriginal heritage because enforcement
is difficult in remote locations such as the Kimberley or the Pilbara.

The Honorary Warden system under s.50 of the AHA provides for some measure
of enforcement. Wardens are appointed by the Minister and have a power of
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inspection under s.5 to inspect for Aboriginal heritage in any place other than a
private dwelling. Senior notes that the warden system has been hampered by a
lack of resources and appointment has been on an ad hoc basis (Senior, 1995:
209). He recommends that a system of inspectors be introduces, that they be
trained by the body responsible for the administration of the AHA and that their
powers must not be exercised contrary to the wishes of ‘traditional custodians’. I
support these recommendations however I would add that wardens/inspectors should
be appointed from a list of persons nominated by relevant Aboriginal peoples to
an area.

The ‘special defence of lack of knowledge’ under s.62 states that:
it is a defence for the person charged to prove that he did not know and could not
reasonably be expected to have known, that the place or object to which the charge
relates was a place or object to which this Act applies.

Senior states that where there is a system of blanket protection of sites, it is
“unreasonable to make it an offence to damage sites irrespective of whether the
person had knowledge of the site’s existence” (ibid: 207). He notes that the 1992
Bill had a qualifier, such that the defence of lack of knowledge would be unavailable
if the person “had been required to apply for a clearance permit; had been notified
of the existence of a registered site; or had been warned by a central or regional
heritage authority or by a warden about the existence of an Aboriginal site in the
area” (ibid: 207–8). He expands on this in Recommendation 74 of his report to
include persons breaching an emergency declaration; breaching conditions of any
authority or consent; damage to any site which is evident by signposting or fencing;
being warned by an authority under the Act; or otherwise notified of the existence
of a site (ibid: 208). This last point in particular is essential, as it enables Aboriginal
owners and/or custodians to directly warn any person or company if they are
aware that a site is likely to be damaged. In general, I support the provision of a
lack of defence subject to the conditions outlined by Senior.

Chapter Three: Summary of the implementation of the AHA and resultant recommendations

257

Senior and the ALS also note that the AHA does not bind the Crown. Senior
argues that while it is generally understood that the High Court found in Bropho
v. State of WA & Anor (Bropho(1)) that the AHA does bind the Crown, this was
an oversimplification of the judgement. However, he argues a case for the AHA
to bind the Crown, both in Western Australia and in all its other capacities so
far as Parliament permits (ibid: 212) but also recommends for the 1992 provision
for the Minister to suspend the Act on health and safety grounds remain (ibid:
213). As previously discussed, the ALS argued this provision could be abused,
while Senior argued that it is not unreasonable because it is specifically limited,
the decision by the Minister must be published in the Gazette and that the
decision is open to disallowance by either House. The Queensland Aboriginal
Cultural Heritage Act 2003 binds the State and all persons without health and
safety conditions, but exempts the State from prosecution. The Crown is
unconditionally bound in the South Australian and Northern Territory Aboriginal
heritage legislation.

I would argue that there is no need to suspend the operation of the entire Act on
health and safety grounds and, given the history of Ministerial decisions outlined
in this report, it is likely to be abused if it is at all possible. I would also argue that
binding the State then exempting it from prosecution provides no incentive for
the State to comply with the Act.

Recommendations
40.

That penalties under the Act be increased similar to the value of the offences
under Queensland’s Aboriginal Cultural Heritage Act 2003.

41.

Penalties to be reviewed at least once every term of Parliament.

42.

Introduce a similar provision to that of s.58 or the original 1972 AHA.

43.

Retain a warden/inspector system but include the requirement that appointees
are nominated by the relevant Aboriginal peoples for an area and cannot act
contrary to the wishes of the relevant Aboriginal peoples for an area.
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44.

Ensure that wardens/inspectors are appropriately trained and that funds are
made available to ensure effective training.

45.

Retain the ‘special defence of lack of knowledge’ in s.62 but qualify it so
that it is not available to certain persons as per Recommendation 74 of the
Senior Review.

46.

The Act to unconditionally bind the Crown and, as far as legislation and
Parliament permits, the Crown in all its other capacities.

Section 18 consent to use land
As discussed, s.18 is the most contentious of all the sections in the AHA, and is
the primary focus of the amendments to the Act to date. This is because s.18
originally enforced blanket protection of Aboriginal heritage, where the Trustees
of the Museum could only make one of two decisions, to consent to the use of an
area or to recommend that the area be protected. Under the duty of care provisions
in s.12, the Trustees would have no choice but to recommend protection if there
was Aboriginal heritage in the area. The recommendation for protection was then
assessed by the Governor-in-Council.

The Minister originally did not have any discretionary powers under s.18
however, as previously discussed, used the powers under s.11(2) in the
Noonkanbah conflict to direct the Trustees to reverse their recommendation.
The Act was subsequently amended to allow Ministerial discretion in the
granting of consent under s.18. Since that time, it appears that consent has
never been denied for a mining application.

As it currently stands, s.18 is racially discriminatory on many grounds. These are:
the Minister’s sole right to choose to damage or destroy Aboriginal heritage; the
lack of appeal rights for Aboriginal peoples; that Aboriginal peoples don’t need
to be notified of an application or decision under s.18 and that once an application
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is received that Aboriginal heritage can be removed from the area. These problems
will be discussed fully in the next chapter.

Also previously discussed, Chief Justice Black argues in Robert Ticker v. Robert
Bropho that the use of discretionary power must be considered in context to
the section to which it applies and the Act as a whole. In 1984 Seaman also
discussed the discretionary powers of the Minister under ATSIHPA, commenting
that a system which allowed Ministerial discretion would not meet the
reasonable aspirations of Aboriginal peoples in Western Australia. This
comment has proven accurate, as Ministerial discretion under s.18, and under
ATSIHPA, has been used repeatedly to allow for damage and/or destruction of
important Aboriginal heritage areas. In fact, Ministerial discretion under s.18
has rendered the entire Act ineffective.

If the AHA is to have any effect in protecting Aboriginal heritage, s.18 must be
substantially overhauled to remove mechanisms by which the Act can be subverted.
If this is not done, then the Act will continue to be ineffectual and thus demonstrate
the State government’s lack of commitment to protecting the Aboriginal heritage
of Western Australia’s Aboriginal peoples. It must also be remembered that
Aboriginal peoples have the right to cultural freedom and protection of their
heritage and culture under international treaties, as previously discussed in Chapter
One. They also have the right to religious freedom which I have argued cannot
be exercised if essential components to the practice of their religion are either
damaged or destroyed.

Recommendations
47.

To review s.18 with the intent that it is subordinate to the purpose of the
AHA, that is, to protect Aboriginal heritage.

48.

To enshrine objective, plain English guidelines and procedures for all processes
under the AHA, especially s.18.
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49.

In doing so, s. 18 be amended to remove ministerial discretion and provide
blanket protection of all Aboriginal heritage, that is, consent to use land
can only be given if there is no Aboriginal heritage which may be damaged
by the development proposal.

50.

Insert a duty of care clause into the AHA to bind the Minister, and all
other officers with a function under the AHA, to acting within the spirit
and purpose of the legislation.

51.

That when the ACMC (or new professional body) finds evidence of
Aboriginal heritage the Minister must accept that evidence as fact.

52.

Remove the provision that the area can be excavated without the notification
or consent of the relevant Aboriginal peoples

Protected areas
Some of the problematic components of protected areas are both the vesting of
ownership in the Minister once an area is protected under ss. 19 and 20, and the
problem of identifying areas by markings or boundaries which may later be
vandalised. Protected area status needs to be reviewed to ensure that it effectively
protects areas of Aboriginal heritage without also transferring the rights and
interests in the heritage from the Aboriginal peoples to the State.

Senior notes that: “there is no specific provision for the traditional custodians of
a protected area to be consulted before a declaration is made”; they cannot initiate
a recommendation for protection; the effect of protection is to vest the exclusive
right of use and ownership in the Museum (now Minister); Aboriginal peoples
cannot appeal against a failure to protect an area, whereas persons aggrieved by
a Minister’s decision to protect an area can appeal the decisions; and the process
of temporary protection is cumbersome (Senior, 1995: 78).
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Senior recommends that declarations of protected areas should allow for the
involvement of Aboriginal people in: “initiating declarations”, “deciding whether
or not to make declarations”; “concerning the management of or any investigation
to be carried out in an area in the appropriate Aboriginal organisation where
these exist”; with “the intent that nothing should be done in an area contrary to
any wishes of the traditional custodians” (ibid: 84). He also recommends the
provision for emergency declarations to be included in the Act to ensure that
areas are protected if there is a “serious and immediate threat of injury or
desecration” as is the case in the South Australian Act and ATSIHPA (Senior:
1995: 80) .

If blanket protection is enshrined in addition to access to all areas and objects,
then protected areas may not be necessary, but conversely may also have its place.
This is a decision that I would leave to Aboriginal peoples. If protected areas are
to be enshrined in the legislation according to Aboriginal peoples wishes, then
Senior’s recommendations would provide much more control and certainty for
Aboriginal peoples in the management and protection of areas of importance. As
such, under these circumstances I concur with these recommendations.

Recommendation
54.

Review the protected area provisions under the Act to ensure that they are
effective mechanisms for protection and do not result in the loss of interest
and management by Aboriginal peoples.

55.

Include a mechanism for emergency protection.

516. Include Aboriginal peoples in consultation, management and initiating
protection declarations.
57.

Include an appeal mechanism for a decision which will fail to protect an area.

58.

Nothing is to be done under these sections contrary to the wishes of
Aboriginal owners and/or custodians.
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Appeals and the right to be heard
There are currently no appeals mechanisms for Aboriginal peoples enshrined within
the AHA, forcing them to resort to prerogative writs if they want to challenge
Ministerial decisions. They also have no right to be heard specifically enshrined
under s.18 procedures, in contrast to the right of landowners which are aggrieved
of a Minister’s decision to appeal to the Supreme Court, which then may confirm,
vary or revoke the decision. Additionally, the lack of appeal rights under the
AHA means that Aboriginal peoples must first prove their standing in relation to
the matter before it will be heard.

The ALS argued against the proposed mechanism in Draft 5 of the Aboriginal
Heritage Amendment Bill 1992 which would see the Minister as the final arbiter for
appeals by both Aboriginal and non-Aboriginal peoples as it in effect kept “the
ultimate decision as to the protection of sites out of Aboriginal hands and in the
control of the Minister of the day”. This was in response to the new Clearance
Certificate process, where the new Aboriginal Heritage Authority was vested with
the first line of decision-making for consent to land use.

This is in contrast to Senior’s recommendation that the Minister should be the
“ultimate arbiter in cases of conflict between proposed land uses and Aboriginal
heritage concerns” (ibid: 144) and thus there should be no right of further appeal
from a Minister’s decision. This was also in a situation where Senior recommends
an ‘Aboriginal Heritage Protection Authority to replace the ACMC, similar to
the 1992 amendment.

Another decade of the application of the AHA, with complete Ministerial
discretion instituted in the 1995 amendments, has demonstrated that the lack
of appeal from a Minister’s decisions would simply serve to deny Aboriginal
peoples any justice. In most cases, the Minister has consented to land use
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contrary to the purpose of the Act. Any appeal to the Minister will be likely
to result in the same outcome.

In my view, the Minister is in an institutionalised conflict of interest; on one
hand the primary task of the Minister for Indigenous Affairs is the welfare of
Indigenous people, on the other, the AHA allows the Minister to make decisions
which allows developers to damage or destroy Aboriginal heritage. This conflict
of interest would be addressed by many of the recommendations under this report.
However, if Ministerial discretion remains enshrined in the legislation, at a
minimum the Minister’s decisions and reasons for the decision should be published
in the Government Gazette, given to all affected parties and open to disallowance
by either House of Parliament.

If Aboriginal heritage is to be protected under the AHA the lack of appeal rights
in the legislation for Aboriginal peoples needs to be addressed and a more
appropriate appeals mechanism instituted. This could be addressed by a Tribunal,
similar to the National Native Title Tribunal but of narrower scope, which has the
expertise and focus to assist in mediation and negotiation, to hear appeals and
which would be made up of Aboriginal and non-Aboriginal peoples nominated by
relevant organisations. This mechanism would provide an opportunity for aggrieved
parties to engage in mediation and negotiation in a non-adversarial low stakes
environment, rather than direct recourse to the judicial system.

Recommendations
59.

Any situation which requires a decision under the AHA should also
include a mechanism for Aboriginal peoples to have the right to be
notified, heard and to appeal.

60.

If Ministerial discretion is retained under the Act, decisions and reasons for
decisions must be published in the Gazette, given to all affected parties and
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open to disallowance by either House of Parliament.
61.

Provision should be included for any person who is aggrieved by a decision
under the Act to appeal to a Tribunal composed equally of Aboriginal and
non-Aboriginal peoples, with equal numbers of males and females and regional
representatives, with a minimum of eight members.

62.

Tribunal members should be nominated by relevant representative
organisations and selected by the ACMC (or relevant new professional body).

63.

Negotiation and mediation should be the first form of conflict resolution.

64.

If any person is aggrieved by a decision under the Act or by the Tribunal,
the right to appeal to a court should be enshrined in the legislation.

Compensation
At present, compensation under the AHA is restricted to landowners and for the
compulsory acquisition of places and objects. Aboriginal peoples have no rights to
compensation under the Act if their heritage is damaged or destroyed because it
is not written into the Act. As such under s.14 ‘Compensation on statutory
vesting’, no compensation is payable.

Senior discusses the issues of compensation at length, including compensatory
mechanisms of the NTA and the Northern Territory’s Land (Titles and Traditional
Usage) Act 1993 (LTTU) (1995: 165–174). He notes that under the NTA,
“[g]enerally, native title holders will be entitled to compensation for any permissible
future act on just terms ‘for any loss, diminution, impairment or other effect of the
act on their native title rights and interests (s.51(1))” (ibid: 168). He also notes
that compensation provisions are provided for in the LTTU (ibid: 170). However
he argues for a stringent application of compensation for both Aboriginal and
non-Aboriginal peoples — only where rights and interests are permanently

Chapter Three: Summary of the implementation of the AHA and resultant recommendations

265

extinguished (ibid: 173) — and on ‘just terms’ similar to the provisions in the
NTA. He adds that in addition:
•

no sunset clause on claims to be imposed;

•

persons requesting the act to be done to be required to pay the compensation;

•

compensation not to be calculated by reference to the future use of the land
or the value of any natural resources on the land;

•

procedures to allow for consideration to be given to payment of non-monetary
compensation;

•

compensation or payments received from any other source in respect of
essentially the same act to be taken into account in determining compensation.
(ibid: 173–4)

In my view, compensation provisions under the AHA should be expanded to
include just compensation to Aboriginal peoples who have had their heritage
damaged or destroyed which has resulted in a loss of enjoyment and interest in
their heritage, and should apply retrospectively. I would argue that in the case of
Aboriginal heritage, that ‘temporary’ restrictions should be compensated since
‘temporary’ could mean any number of decades where Aboriginal peoples are
unable to access sites and areas to undertake their responsibilities to country or
practice their religion. Temporary may also be taken to mean that once a mine
site has been ‘cleaned up’ the site is no longer restricted and thus there is no
‘permanent’ loss.

I recommend retrospectivity due to the fact that the Act has effectively been used
for almost three decades to privilege development over the rights and interests of
Aboriginal peoples, in breach of its purpose, and with substantial gain to both the
State and mining companies but no little or no gain to Aboriginal peoples. It
would also be unreasonable to compensate future claims without acknowledging
past suffering and damage. Righting past wrongs is also a means of enabling
Aboriginal peoples to begin to heal from the hurts which they have suffered.
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Recommendation
65.

Insert a compensation mechanism for Aboriginal peoples who have lost
their heritage due to decisions under s.18 or offences under the Act.

66.

The application of a compensation mechanism to be similar to that proposed
by Senior, except that in the case of Aboriginal heritage claims compensation
should be paid if their rights and enjoyment have been limited ‘temporarily’.

67.

Compensation claims should be retrospective to the commencement of
the Act.

Conclusion
I have confined my recommendations to those sections of the AHA which I
believe must be amended to ensure effective protection of Aboriginal heritage in
Western Australia. I have not addressed some of the other issues under the Act
which have been discussed by other commentators, such as the register of sites
and/or Aboriginal custodians and owners, an alternative body to the ACMC and
regional committees, as these are administrative issues which I believe need
substantial discussion and input by Aboriginal peoples. There is also the issue of
intellectual property rights to be discussed, as mentioned by Evatt in her review.
This could be done through a submissions process, hearings or preferably a
conference so that decision making can be undertaken in a way which is
sympathetic to Aboriginal needs.
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Chapter Four: Other relevant
legislation, policy and consequential
recommendations
Western Australian State Sustainability
Strategy and the WA Government
commitment to Aboriginal peoples
The Western Australian State Sustainability Strategy was finalised in September
2003 after an extensive drafting and consultation process. It was developed in
response to the incoming Gallop Labor Government’s election commitments to
sustainability (Government of Western Australia, 2003: 12). The Strategy is titled
Hope for the future: The Western Australian State Sustainability Strategy. It represents
a whole of government policy for the implementation of sustainability processes
and targets.

The Sustainability Strategy contains substantial commitments to Aboriginal
peoples. Of particular interest in context to the discussion on Aboriginal heritage
are the following statements:
For Indigenous Western Australians, sustainability is integral to all areas of community
life including land management; biodiversity conservation; protection of culture,
language and heritage; economic development; health; housing; education;
employment; and physical infrastructure. The issues are so closely interrelated that
they need to be addressed within an integrated planning process.
Wealth creation in the Western Australian community and in the Indigenous
community is fundamentally important to addressing issues facing Aboriginal people.
Securing Aboriginal spiritual and cultural heritage and respecting traditional ecological value
systems must be guaranteed elements within the overall development of the State. This
protection and respect must be assured within the State development approval process. [my
emphasis] (p. 68)

The Sustainability Strategy outlines challenges to obtaining the aforementioned
goals. These can be broadly categorised as: understanding the diversity of Aboriginal
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peoples; building the capacity to govern; empowerment of the individual, family
and community; reviewing inadequate service delivery models; promoting initiatives
in Aboriginal communities which include maintaining country and cultural
heritage; achieving equity; and review of statutory obligations to meet planning,
building and public health standards.

In addition to the statement quoted at the start of this section, the following are
some more key statements in the Strategy which relate to the protection of
Aboriginal heritage:
•

[M]anaging ‘country’ according to traditional cultural groupings and on the
basis of traditional law and custom. (p. 69)

•

With regard to land management, it is important that a non-adversarial,
consultative approach is adopted which seeks to bridge the gap between
traditional Aboriginal customs and responsibilities for caring for the country
and the need to address the contemporary threatening processes introduced
through European settlement. (p. 69)

•

In the short term the Sustainability Strategy will deliver immediate benefits
through the establishment of an Indigenous Protected Areas program based
on principles of joint management of lands and waters within the conservation
estate of Western Australia, which will involve provision for land
management, natural resource management, protection of cultural heritage
and ongoing employment and training programs. (p. 69)

•

Future developments acknowledge and respect Indigenous cultural
diversity. (p. 71)

The ‘precautionary principle’ is also now considered to be an important factor in
managing sustainability. It first came into the language of sustainability through
the Rio Declaration on Environment and Development of 1992. This Declaration was
a reaffirmation of the 1972 Stockholm Declaration on the Human Environment (United
Nations Environment Programme, 2000). Four principles of the Declaration,
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including that of the ‘precautionary principle’, are of particular interest to
Aboriginal heritage. These are:
Principle 1
Human beings are at the centre of concerns for sustainable development. They are
entitled to a healthy and productive life in harmony with nature.
Principle 15
In order to protect the environment, the precautionary approach shall be widely
applied by States according to their capabilities. Where there are threats of serious
or irreversible damage, lack of full scientific certainty shall not be used as a reason for
postponing cost-effective measures to prevent environmental degradation. [my
emphasis]
Principle 22
Indigenous people and their communities and other local communities have a vital
role in environmental management and development because of their knowledge
and traditional practices. States should recognize and duly support their identity,
culture and interests and enable their effective participation in the achievement of
sustainable development.
Principle 23
The environment and natural resources of people under oppression, domination and
occupation shall be protected.

These principles clearly demonstrate that there is an international expectation
that Aboriginal peoples are central to sustainability, that they have discrete rights,
and that any claim of limited data or lack of “full scientific certainty” or any other
certainty, is no excuse to implement development proposals. Additionally, while
Aboriginal peoples still have their heritage being destroyed by State sanction
under s.18 of the AHA, and their heritage is managed by the State and not the
relevant Aboriginal peoples themselves, it could be argued that they are subject
to “oppression, domination and occupation”.

The ‘precautionary principle’ is of particular interest in the protection of Aboriginal
heritage for a number of reasons. First as a safeguard against allowing development
to commence, such as mineral exploration which causes damage, prior to the
finalisation of Aboriginal heritage and environmental surveys. The second is that
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the reasons for the lack of registration of sites, the granting of s.18 consent or the
dismissal of applications for protection under ATSIHPA are often given as a ‘lack
of scientific evidence’ or a ‘lack of certainty’. If the precautionary principle is
exercised, as mandated by the Sustainability Strategy and the Rio Declaration,
this means of restricting Aboriginal peoples rights will be a thing of the past. The
third is that Aboriginal peoples living traditional lifestyles rely on the environment
for their social, cultural and economic wellbeing, hence the need to ensure that
‘serious and irreversible damage’ is avoided in areas used by Aboriginal peoples.

The Sustainability Strategy outlines a number of ‘Principles to Inform PolicyMaking and Program Implementation within the Intergovernmental Agreement
on the Environment’. Two of these principles are relevant to the protection of
Aboriginal heritage. The first is the ‘precautionary principle’, as described above,
and the second is ‘intergenerational equity’. These are described as:
Precautionary principle
Where there are threats of serious or irreversible environmental damage, lack of full
scientific certainty should not be used as a reason for postponing measures to prevent
environmental degradation.
In the application of the precautionary principle, public and private decisions
should be guided by:
(i) careful evaluation to avoid, wherever practicable, serious or irreversible damage
to the environment, and
(ii) an assessment of the risk-weighted consequences of various options.
Intergenerational equity
The present generation should ensure that the health, diversity and productivity of
the environment is maintained or enhanced for the benefit of future generations.

The commitment to intergenerational equity is pivotal to the protection of
Aboriginal heritage. As a guiding principle, it is unequivocal. It suggests that
it is incumbent on both Aboriginal and non-Aboriginal peoples to ensure the
proper protection, and even enhancement, of heritage in the State. This gives
rise to the question of whether non-Aboriginal Australians have the right, as
Parliamentarians and legislators, to enforce the protection of Aboriginal
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heritage, as they enforce the protection of post-colonisation European heritage.
This is an urgent question due to claims that Aboriginal heritage is being sold
off through coercion, bullying, offers of millions of dollars or by peoples without
the right to speak for that country, as previously discussed (ABC Four Corners
2000). This question should be put as part of any review of the AHA to
ascertain the will of the Aboriginal peoples.

The Sustainability Strategy also addresses Aboriginal heritage as part of the cultural
heritage of the State. It addresses the ‘sense of place’ which is strong in Western
Australians. This is described as “our sense of belonging, of attachment to and
ownership of particular places” (p. 211). More importantly, the Sustainability
Strategy recognises that “the loss of a sense of place within sectors of the community
is of vital concern in this discussion of sustainability of cultural heritage and
landscapes” (ibid). The Sustainability Strategy also acknowledges that the social
cohesion of communities is also bound to the ‘sense of place’. If this applies to
non-Aboriginal Australians, it would apply to an exponential degree to Aboriginal
Australians, the original owners of the land whose whole identity is bound up
with the ‘sense of place’, or ‘connection to country’.

An example of creating that ‘sense of place’ is given as the “Kojonup
Reconciliation Centre: ‘Kodja Place’” (p.212). It was named after the stone
axes used by local Aboriginal peoples. Elders have had their stories recorded.
This ‘sense of place’ is thus shared by both Aboriginal and non-Aboriginal
peoples in this particular community.

Finally, the Sustainability Strategy states that:
The integration of the social component of sustainabilty into economic and
environmental consideration is never more obvious and necessary than in the careful
consideration and protection of cultural values in the built heritage (p.213)

I would argue that this ‘triple bottom line’ approach should be applied not just to
the built heritage but to all cultural heritage in Western Australia and, in particular

The Aboriginal Heritage Act 1972: Report by Tracy Chaloner

272

Aboriginal heritage, as cultural heritage is variously impacted by each of the three
components mentioned above. One way that this can be done is through social
impact assessments which measure the social, environmental and economic impact
on groups which may be affected adversly by development. The Sustainability
Strategy discusses the value of this approach:
There has until recently no attempt to publicly assess the economic and social
impacts of major development proposals. The government has now started to fill
this gap…
It is proposed to review this process and then to apply sustainability assessment
to those projects that are particularly complex or strategic as determined by
cabinet (p. 41)

This approach to Aboriginal heritage would show a genuine commitment on
behalf of Western Australian governments to ensure that affected peoples’ well
being are at the forefront of any development proposal.

Commitment to a New and Just Relationship…
In addition to the Sustainability Strategy, in October 2001 the Gallop Labor
Government signed a ‘Commitment to a New and Just Relationship Between
the Government of Western Australia and Aboriginal Western Australians’.
This document acknowledges the need to articulate a commitment to bettering
the relationship between the two parties. The Government also acknowledges
that “Aboriginal people and their culture are a unique and invaluable part of
our State”. In making this statement, I would argue that the Government must
put the rights and needs of Aboriginal peoples as a high priority when assessing
‘the interest of the general community’. This test, as it currently applies under
the Act, would therefore prioritise Aboriginal rights over mining rights where
a conflict in land use would ‘unavoidably’ result in the damage or destruction
of Aboriginal heritage.

Of significance to Aboriginal heritage protection is the statement that the
Government acknowledges the effects of dispossession and colonisation in creating
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social and economic disadvantage. One aspect of colonisation was to vest all
ownership of land and resources in the Crown which, as demonstrated, continues
to perpetuate disadvantage to Aboriginal peoples through the privileging of mining
rights over the rights of Aboriginal peoples. Another was to vest in the State
control over Aboriginal heritage. There is also the issue of extinguishment of
native title rights through certain Government leases, which will be discussed in
this chapter.

In the Commitment the Government also states that the rights of traditional
ownership and connection to land and waters “should be respected and
accommodated within the legal, political and economic system that has developed
and evolved in Western Australia since 1829.” (p.2). In conjunction with this
statement, the Government also states that “[c]ertainty for industry’s development
proposals and security for Aboriginal people’s cultural heritage must be equally
respected within the overall development of the State” (p.2). The use of the word
‘security’ implies that Aboriginal heritage would be secured from damage or
destruction. Certainty for development proposals can be achieved through early
identification of Aboriginal heritage, prior to the award of any leases over land or
in the early planning phases, such that there would be no conflict at all unless
Government pre-committed itself to development prior to observing the proper
protocols, as in the Marandoo case.

The aims of the Commitment are clear. In addition to the aforementioned
acknowledgements, the Government claims to want to “enhance negotiated
outcomes that protect and respect the inherent rights of Aboriginal people…”
[my emphasis]’ and to “negotiate a new approach to Aboriginal affairs policy and
administration…”.

Of particular note in the first statement is the use of the words ‘respect’ and
‘inherent’. Respect implies that Aboriginal peoples are worthy of esteem, hence
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the paternalism which underpins the AHA must be removed and replaced with
a self deterministic approach to managing Aboriginal heritage.

An inherent right is one which is essential and thus one which doesn’t have to
be proven. The right of Aboriginal peoples to the security of their heritage, as
stated in the ICESCR and in the Sustainability Strategy, must therefore be exercised
in such a way as to refrain from undermining these rights. An example is where
proof not just of the existence of areas and objects but of the measure of their
spiritual value (‘importance and special significance’ (ss. 5 and 6)), which often
requires the disclosure of restricted knowledge, is a situation where these inherent
rights are not protected and not respected.

Assessment
The guarantee and assurance contained in the Sustainability Strategy, in addition
to the Commitment, should give ‘hope for the future’ for Aboriginal peoples in
Western Australia. The language is strong and unequivocal. However, as previously
discussed, this commitment has already been broken in the case of Portman’s
mining development at Windarling, through a process remarkably similar to the
other cases outlined in this report. The granting of s.18 consent to mine Yakabindie,
for the third time and in the face of protests by Aboriginal people, is another
similar recent case.

Another example which doesn’t involve mining development is the revocation of
management order no. I262262 for Reserve 43131 under s.4 of the Reserves (Reserve
43131) Act 2003. This management order gave the management of that reserve
to the Swan Valley Nyungah Community Aboriginal Corporation on
11 October 2002 (s.3). Revoking it means that the Swan Valley Nyungah
Community were ejected from the reserve. The Reserves Act does not require any
reasons to be given for the decision (s.10), excludes the rules of natural justice
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(s.8) and has a section which stops any appeal of the decision (s.11). This Act is
currently the subject of investigation by the ‘Select Committee on the Reserves
(Reserve 43131) Bill 2003’, whose terms of reference include “the basis or grounds
on which the Government introduced the Reserves (Reserve 43131) Bill 2003 and
the reasons underlying its passage through both Houses at such short notice.”
(Parliament of Western Australia, 2004).

These examples demonstrate a lack of commitment by the Gallop Labor
Government to uphold their own Sustainability Strategy and Commitment to
Aboriginal Peoples when it doesn’t suit their agenda. At present, these
commitments are taking second place to the State commitment to development.
In order to ensure that the commitments do not continue to be perceived as
empty rhetoric which is suborned by political agendas, as would appear to be the
case to date, Aboriginal heritage legislation must be framed in a way which
enshrines these assurances and guarantees to Aboriginal peoples within the
legislation — without loopholes or the exercise of Ministerial discretion against
the purpose of the legislation. There should be a commitment or clause in legislation
which precludes any excision legislation being enacted, such as in the Marandoo
conflict, to subvert the application of the legislation. There must also be a
commitment to refrain from ad hominem attacks on the integrity of individuals or
groups who are exercising their rights, or assisting in that exercise.

The Gallop Labor Government has made a significant commitment to the
Aboriginal peoples of Western Australia. Transparency and accountability
mechanisms, in addition to strong legislation, must underpin these commitments
if this Government is to have any credibility in claiming a ‘new and just
relationship’ with the Aboriginal peoples of Western Australia.
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Recommendations
68.

That the AHA include a definition of the ‘precautionary principle’ and
apply it in protecting Aboriginal heritage.

69.

That sustainability impact studies — which include social, economic and
environmental assessments, are carried out on all development proposals
which will affect Aboriginal peoples.

70.

That Aboriginal peoples manage their own heritage and that ownership
status of their heritage is explicitly acknowledged.

71.

The Sustainability Strategy and the Commitment should inform the redrafting
and future application of the AHA.

How European heritage protection differs
from Aboriginal heritage protection
The legislative protection mechanisms for ‘European heritage’ as it is known,
are quite substantial. The Heritage Act of Western Australia 1990 (HAWA) has
as its objects:
with due regard to the rights of property ownership… —
(a)

to identify, conserve and where appropriate enhance those places within
Western Australia which are of significance to the cultural heritage;

(b)

in relation to any area, to facilitate development that is in harmony with
the cultural heritage values of that area; and

(c)

to promote public awareness as to the cultural heritage, generally.

This contrasts to the AHA, which has no specifically defined ‘objects’. The
purpose of the AHA is outlined solely in the ‘long title’. The AHA ostensibly
only has one purpose, that of “preserving on behalf of the community places and
objects customarily used by or traditional to the original inhabitants of Australia
or their descendents or associated therewith”. Paradoxically , as discussed
throughout the report, a secondary purpose has emerged. This has been to provide
a legislative mechanism to destroy Aboriginal heritage.
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There is no public awareness object in the AHA. Neither is there a requirement
to facilitate development in harmony with the heritage of the surroundings. Both
of these objects would enhance the application of the AHA. The differential in
objects cannot be put down to the relative ages of the Acts, as the AHA was last
amended in 1995 and as such is a contemporary of the HAWA.

Whilst the AHA is specific to the protection of Aboriginal heritage, the HAWA
appears to be quite broad in its application. However there is some confusion over
whether the HAWA applies to Aboriginal heritage. Section 3 states that:
“cultural heritage significance means, in relation to a place, the relative value
which that place has in terms of its aesthetic, historic, scientific, or social significance,
for the present community and future generations;” [emphasis in original]

A place is defined as:
an area of land sufficiently identified by survey, description or otherwise as to be
readily ascertainable, and includes —
(a) an area of land situate below low water mark on the sea shore or on the bank
of tidal waters, or in the bed of any watercourse, lake or estuary;
(b) any works or buildings situated there, their contents relevant to the purposes of
this Act and such of their immediate surroundings as may be required for the purposes
of the conservation of those works or buildings; and
(c) as much of the land beneath the place as is required for the purposes of its
conservation;

Given these general definitions, it is difficult to see why the HAWA would not
apply to Aboriginal heritage. HAWA doesn’t specify as an object the conservation
of ‘post-colonial heritage’, or even ‘European heritage’. However the general
understanding is that the HAWA discretely protects post-colonisation European
heritage. In a question put by the Hon Robin Chapple to the Minister for Heritage,
the Hon Tom Stephens on 11 November 2003, this was clarified:
Hon Robin Chapple to the Minister for Heritage
With regard to heritage matters, I ask —
(1)

Is it the Minister’s understanding that Aboriginal heritage sites are not
covered by the Heritage of Western Australia Act 1990, as this only covers
European heritage?…

Hon TOM STEPHENS replied:
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The Heritage of Western Australia Act 1990 does not apply to places that have
heritage significance wholly or principally because of values associated with
Aboriginal history, tradition or traditional land use.
Essentially, the Heritage Act applies to places that have cultural heritage
significance in terms of historic, aesthetic or social values, in relation to places
that post-date European contact or settlement in Western Australia.
The Heritage Act is not explicit on this question, but the intent seems clear
when one looks at the history of the drafting and passage of the legislation, and
at previous advice given by the Crown Law Department… (Western Australia
Hansard, 2003: 12965c–12966a/1)

However, Stephens also stated that there have been some rare examples where
Aboriginal heritage was protected under HAWA, such as The Halls Creek Trackers
Hut. It would appear that there is a perception that only some Aboriginal heritage
is important to the overall heritage of the State, and then only that which fits in
with an Anglo-Australian perception of ‘heritage’, such as buildings.

The problem with this interpretation lies in the statement by the Gallop
Government that “Aboriginal people and their culture are a unique and invaluable
part of our State” (Government of Western Australia/ATSIC, 2001: 1). If this is
indeed the case, then it would stand to reason that the cultural heritage of
Aboriginal Western Australians is both discretely important to Aboriginal peoples,
as previously discussed in this chapter and an important component of the heritage
of the State. Thus there should be no reason why Aboriginal heritage can’t be
protected under both the HAWA and the AHA or, if simplification in the
application of legislation is required, that the AHA is strengthened to reflect
similar powers to that of HAWA. In the interim, the Acts should be applied in
a complementary manner to afford the maximum protection of Aboriginal heritage,
whilst at the same time respecting the traditional ownership and rights of the
relevant Aboriginal peoples.
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The HAWA has a number of areas which differ substantially to the AHA.
Next I will give a brief outline of the main discrepancies between the Acts
and how the principles and powers of the HAWA could be used as a model
to strengthen the AHA.

Ministerial powers in the HAWA are clearly defined under s.6. These powers
differ substantially to that of the Minister under the AHA. Under HAWA, the
Minister can only give instructions of a general nature to the Heritage Council
of Western Australia, a body similar to the Aboriginal Cultural Material Committee
but with substantially more authority. The Heritage Council is not required to
give effect to a direction of the Minister where it is exercising its function of
giving advice or in the evaluation of cultural heritage (s.6(3)).

However under s.32(3) of the AHA the ACMC must hold a meeting “to give
effect to any special or general direction of the Minister” [my emphasis]. This
was formerly enshrined in s.11(2), and in 1980 11(2)(b), until the AHA was
amended in 1995, repealing this section. As previously discussed, Section 11(2)
was used in the Noonkanbah conflict to direct the Trustees to consent to
mining development on sacred sites after they had initially refused consent. It
is interesting that the provision for the Minister to direct the ACMC was not
also repealed in s.32, given that the amendments were comprehensive. It may
be an error, but the history of the subversion of the Act suggests that it was
more likely to be left in covertly.

Additionally, the HAWA has an accountability clause and a review clause. Any
direction (but not decision) by the Minister must be included in the Heritage
Council’s annual report (s.6(4)). This enables Ministerial directions to be
scrutinised. No similar provision applies to the AHA. Section 84 of the HAWA
requires the Act to be reviewed after three years of operation. The AHA should
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introduce similar accountability and transparency mechanisms for Ministerial
directions and decisions, if the Minister retains total discretionary powers after any
amendments of the AHA. Additionally, a regular review mechanism should also
be inserted into the AHA, given the political sensitivity of the subject and the
problematic application of the AHA to date.

Section 38 of the HAWA allows the Minister to suspend any written law if it will
impede or prohibit the conservation of a registered cultural heritage place. As
previously discussed, this section was used in the old Swan Brewery conflict to
suspend the application of the AHA to the site. The decision was later overturned
by Parliament. The ALS have argued that a similar provision to s.38 should also
be contained in the AHA (Aboriginal Legal Service of WA Inc., 1992: 6). This
provision would give far more certainty to the protection of Aboriginal heritage,
as it would place Aboriginal heritage protection above other interests and enable
any legislation which prohibits the protection of Aboriginal heritage, such as the
Mining Act 1978, to be suspended. A check against abuse of this authority should
also be in place, similarly to requirement in the HAWA.

Amongst other functions, the Heritage Council is:
• to prevent or to endeavour to prevent the destruction of, or deterioration or
damage occurring in, or the injudicious treatment of, places that have or may
have cultural heritage significance or special interest”; (s.7(e))
• to encourage public interest in, and public understanding of, and to promote,
organize or engage in research and investigation relating to, issues relevant to the
cultural heritage, or to the conservation of any aspect of the cultural heritage, in
the State; (s.7(h) and
• to promote or provide education or training as to matters related to any such
issues (s.7(j)

The ACMC has no similar capacity, being confined to an advisory role.
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Section 8 outlines the substantial powers of the Heritage Council. These powers
include the authority to:
• formulate and implement policies to give effect to its functions; (8(2)(a)
• enter into, implement, and enforce Heritage Agreements, including, subject to
subsection (3), Agreements to which the Council is not a party; (8(2)(b)
• enforce any Order made under Part 6, and prosecute persons contravening this
Act or any prescribed provision of any other written law. (8(2)(k)

The ACMC does not have any similar powers. Its role is specified as “an advisory
body” under s.28. The ACMC’s “functions” are specified under s.39 of the AHA.
These functions are limited to evaluating Aboriginal heritage, and recommendations
and advice to the Minister. If the AHA is to be effective, similar powers to s.8
of the HAWA should be accorded to the ACMC or a new equivalent body to the
Heritage Council.

The Heritage Council is a body corporate. Under the AHA it is the Minister
which is the body corporate. The status of body corporate allows the Minister or
Council to sue or be sued, to hold property, have a common seal, and to do other
such things as body corporates are allowed under law (HAWA, s.5; AHA, s.11).
A body corporate has a legal entity separate from its members (Puig, 2000: 2).
Given these powers and functions, whilst not being completely autonomous, it
would appear that the Heritage Council has substantially more authority and
practical application in heritage protection than the ACMC.

Section 11 of HAWA is titled: ‘Duty of public authorities to assist in conservation
of registered places’. Under this section, no Minister of the Crown can undertake
any action “which will, or will be likely to, adversely affect a registered place
unless that Minister is satisfied that there is no feasible and prudent alternative
to the taking of that action and that all measures which can reasonably be taken
to minimize any adverse effect will be taken.”. Similar principles apply to decisionmaking authorities.
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No such similar intergovernmental duty of care is currently enshrined in the
AHA. As previously discussed, the duty of care provisions under the AHA are
limited. Until 1995 the Trustees of the Museum “were responsible for the proper
care and protection of places and objects to which this Act applies”. When the
Trustees were replaced by the Minister, this section was repealed.

The only duty of care remaining in the AHA is in s.10(1). This states that:
It is the duty of the Minister to ensure that so far as is reasonably practicable all
places in Western Australia that are of traditional or current sacred, ritual or
ceremonial significance to persons of Aboriginal descent should be recorded on
behalf of the community, and their relative importance evaluated so that the resources
available from time to time for the preservation and protection of such places may
be co-ordinated and made effective.

This seems like a substantial duty of care, and similar to the provisions of the
repealed s.12(1), but it doesn’t explicitly direct the Minister to the “proper care
and protection of all places and objects”. There are also conditions, such as
‘reasonably practicable’, as well as the discretion to ascertain to what places and
objects the Act applies, which facilitate the derogation of this duty. To date this
section hasn’t stopped the Minister from giving s.18 consent to the damage or
destruction of Aboriginal heritage. The AHA would be enhanced by enshrining
similar duty of care provisions as those in the HAWA.

In 1999 there was an attempt by the Court Liberal Government to amend the
HAWA. At that time, the HAWA was not without its problems, or its critics. Ms
Sheila McHale of the Labor Opposition, made the following comment in the
Second Reading Speech on the Heritage Bill 1999:
We are constantly losing our heritage before our eyes. We need a new Act — there
is no doubt about that. When the first Act came into being, a clause provided for
its review. We on this side of the House accept that vast improvements to the
wording, expression and so on can be made to the current Act and a new more easily
read and understood Act is needed. However, we also need an Act that will further
enhance the preservation of our cultural heritage. The community needs an Act
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that will strengthen the provisions of local government, will toughen the penalties
for the demolition of buildings and will make it easier to record, assess and designate
historical buildings. We also need an Act that will give protection to movable
historical and heritage objects… (Western Australia Hansard, 1999: 2482)

In rejecting the Bill, the Labor Opposition claimed that it was a blatant grab for
power by the Minister. Mr Mark McGowan also commented that:
I recognised improvements could be made to the current laws because there are
problems with the Heritage of Western Australia Act. Although the Bill is
simpler than the current laws and has some commendable points, particularly in
binding the Crown, it does not enhance the protection of heritage in this State,
but rather it diminishes it. The Bill contains many provisions which diminish
the importance of heritage and create confusion with local government. The
provisions relating to centralised power and control in the hands of the Minister
for Heritage are such that I am unable to come up with a set of amendments
which would make the Bill workable and which would meet the central
requirement of establishing decent, protective heritage laws. We ask the Minister
for Heritage to withdraw the Bill on the basis that it is an unwarranted grab for
power by the minister and heritage laws in this State should not proceed in this
way. (Western Australia Hansard, 1999: 1206)

However, as previously discussed, only four years earlier an amendment was made
to the AHA to vest absolute authority and discretion with the Minister, which
gained bipartisan support, but not without some argument from the Labor
Opposition. It would seem that it is okay for Ministers to have absolute control
over Aboriginal heritage, but not over European heritage. This highlights one
aspect of the ongoing paternalism which underpins the State’s relations with
Aboriginal peoples.

The HAWA is not infallible, yet it is clearly much stronger than the AHA. At
least some European heritage is being protected, rather than little better than
nothing under the AHA. In my view, this demonstrates the relative regard that
governments have for post-colonisation European heritage and Aboriginal heritage,
in spite of the rhetoric contained in policies such as the State Sustainability
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Strategy or agreements such as the ‘New and Just Commitment’. However, it also
demonstrates that legislation is ineffectual if there is neither goodwill nor
accountability for decisions taken.

If equity is to be achieved for Aboriginal Western Australians, this situation must
change. Following are recommendations for amending the AHA as discussed
throughout this section.

Recommendations
72.

That the ACMC or a new Aboriginal Heritage Council has as part of its
objects and functions a public awareness and education role.

73.

That the ACMC also be required to facilitate development in harmony
with the heritage of the surroundings. This would include, for example,
mines to be developed with enough clearance space to allow for Aboriginal
use of areas close to, but not affected by, the mine to continue; or that mine
closures are cleaned up to the satisfaction of the relevant Aboriginal
custodians of the area.

74.

The AHA must have a mechanism for the

accountability and

transparency of Ministerial directions and decisions similar to that of
s.6(4) of the HAWA. Decisions of the Minister should be tabled in
Parliament for the public record.
75.

The AHA should be reviewed regularly.

76.

Insert a clause similar to s.38 of the HAWA.

77.

Clarify the powers of the ACMC or a new Aboriginal Heritage Council

78.

Repeal s.32 (3) and include a similar provision to that of s.6(2) and
s.6(3) of the HAWA.
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The Environmental Protection Act 1986 and
the protection (or lack thereof) of
Aboriginal heritage
Introduction
In April 2004, the Environmental Protection Authority (EPA) released the final
version of the Guideline for the Assessment of Environmental Factors (in accordance
with the Environmental Protection Act 1986): Assessment of Aboriginal Heritage. The
process of getting to the final version has taken a number of years, with drafts
available from around 2001. The EPA states that:
“[i]n recent years the EPA has had cause to reconsider its position within the scope
of the EP Act in relation to Aboriginal heritage matters. The broad definition of the
environment in the EP Act clearly encompasses the physical environment including
heritage matters. (Environmental Protection Authority, 2004: 2)

As discussed in Chapter One, the EP Act has a broader application to Aboriginal
heritage than the AHA. In particular, the environment as it relates to Aboriginal
heritage includes “living things, their physical, biological and social surroundings,
and interactions between all these”. This is clearly more expansive than the
“places” and “objects” to which the AHA applies.

However, in spite of this it would appear that the EP Act has fared little better
in protecting Aboriginal heritage than the AHA. The reason appears to be the
same under both Acts — decisions are made on subjective grounds, are political
and are subject to Ministerial discretion. Guidelines have been produced which
should avert these difficulties but which appear not to have made any real difference
as they include a subjective test of ‘significance’ and a subjective determination
of whether Aboriginal heritage is a ‘relevant environmental factor’. I will discuss
these issues in this section.
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Guidelines
Under the Guidelines, Aboriginal heritage is recognised as a ‘relevant environmental
factor’ under the Environmental Protection Act 1986 (EP Act). This applies to:
“circumstances where heritage values are directly linked to the physical and biological
attributes of an environment, and when the protection and management of those
attributes are threatened as a result of a proposed development. (Environmental
Protection Authority, 2004: Foreword).

The Guidelines are very specific, being the minimum requirements to be met by
developers when applying for environment approval for a proposal as required
under the EP Act. The Guidelines are described as being a method to avoid
overlap with the AHA, to reduce duplication of information and to make the
AHA and the EP Act as complementary as possible. It states that “both the EP
Act and the AH Act [AHA] have the legal capacity to consider aspects of
Aboriginal heritage” (ibid). The EPA also defers to the specialist knowledge of
the Department of Indigenous Affairs (DIA).

The differences between the Acts are outlined in the Guidelines. These are
that the AHA focuses on the protection of sites with social and heritage
significance and the EP Act focuses on proposals that may have a significant
effect on the environment (ibid). One clear difference is that the EP Act can
consider social issues affected by damage to the environment, such as hunting.
Damage to the environment may also mean damage to sacred areas and sites,
which impacts on the capacity to engage in religious and cultural activities
and thus has a social impact.

The Guidelines state that when a proposal is referred for evaluation the EPA
requires “sufficient information about the proposal and its likely impact on
Aboriginal heritage sites to form a view on the proposal” (ibid: 3). This information
is gathered to undertake two tasks: to “determine whether or not an issue is a
relevant environmental factor; and if it is determined to be a relevant
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environmental factor, consider and report to the Minister for the Environment on
that factor” (ibid). This is to ensure that the Environmental Impact Assessment
(EIA) achieves the following goals: the proponent considers environmental issues
adequately; public access and a public consultation process; and “a basis for sound
environmental advice to decision-makers” (ibid: 4).

Of direct consequence to Aboriginal heritage is that:
In providing guidance, this statement seeks to ensure that a proposal gives attention
to the AH Act and the EP Act, and that the changes to the biological and physical
environment resulting from the proposed development do not adversely affect matters
of heritage significance to Aboriginal people. [my emphasis] (ibid)

The use of the word ‘ensure’ is the key to this statement. In my view it is
unequivocal in its intention that Aboriginal heritage which is of “significance to
Aboriginal people” [my emphasis] will not be adversely affected by development.
yet there is still a subjectivity test in the word ‘significance’ as previously discussed.
If assessment of Aboriginal heritage as a ‘relevant environmental factor’ is
done by non-Aboriginal peoples then there will be opportunities for subverting
the EP Act, just as has happened in the AHA. To avert this possibility, the
word ‘ensure’ should be applied stringently and as such the outcomes stated by
the Guidelines achieved.

The Guidelines conclude that:
“in the event that the EPA does give advice in relation to Aboriginal heritage, it
is likely to be in the form of specific management requirements to protect those
attributes of the physical and biological environment which are considered to be of
Aboriginal heritage significance. [my emphasis] (ibid: 6).

This too is an unequivocal statement. It does not refer to ‘minimising damage’ or
excavation to another location, it specifically addresses the protection of Aboriginal
heritage. As such, any conditions put upon a developer must be clear about the
developer’s responsibility to ensure that sites are protected. If applied correctly,
the provisions for the protection of Aboriginal heritage under the EP Act appear
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to be stronger than that under the AHA, as the EP Act would appear not to allow
damage to Aboriginal heritage but the AHA does.

Notifying the EPA before developments are approved
Senior discusses the provisions of the EP Act and how they could be applied to
the AHA. In particular, he notes that s.38 of the EP Act requires a ‘Decision
Making Authority’ (statutory authorities, Government agencies, Local Government
et cetera) to notify the EPA as soon as it becomes aware that a proposal is likely
to have “a significant effect on the environment” or is of a “prescribed class”. This
could have implications for a requirement of the Department of Minerals and
Energy to refer an application for a mining tenement to the EPA prior to its being
granted. The requirement to notify the EPA could equally apply to the Department
of Land Administration and the Heritage Council (for example, the old Swan
Brewery development proposal).

This may serve to avert some of the problems of evaluating Aboriginal heritage
in the politically charged climate of conflicting land use once development has
started, as (technically) there has been no commitment given to the mining
company and so no loss is being caused. An application for a tenement does not
also grant a right that the tenement will be approved. Unfortunately though, this
can be implied or assumed, as in the case of Marandoo.

The issues of applying the EP Act to Aboriginal heritage
Issues concerning the application of the EP Act to Aboriginal heritage are also
discussed by solicitor Lee McIntosh in Environmental Impact Assessment — A Tool
for Promoting Indigenous Interests, written in 2002. McIntosh also notes the restricted
conception of Aboriginal heritage in the AHA, that the AHA allows development
without any protective measures for Aboriginal heritage and that it does not deal
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with “social, economic or cultural issues” (McIntosh, 2002: 1). He cites the
advantages of the EP Act:
•

it is not constrained by limited conceptions of Aboriginal heritage;

•

any person can refer a proposal to the EPA;

•

once a formal assessment commences, no approvals can be given until the
Minister for the Environment has made a decision; and

•

there are several avenues for public comment in the EPA assessment
process. (ibid)

In addition, there are substantial penalties under the EP Act for non-compliance,
$125 000 for individuals and $250 000 for companies (ibid: 7). There is also an
appeals process to the Minister if the EPA refuses to assess a proposal, an appellant
is unhappy at the level of assessment, or on the EPA’s report and recommendations
(ibid: 12).

These six factors generate an impression that the EP Act should be an excellent
tool for protecting Aboriginal heritage. McIntosh notes that the EPA has:
“the power to consider all aspects of Aboriginal heritage including social, economic,
and cultural issues, as long as these issues are directly associated with biological or
physical interference in the specific area of a proposal. (ibid: 3)

That said, the EP Act might have the power, but that power is exercised by
people, often with differing outcomes in mind to that of the application of either
the EP Act or the AHA. Subjectivity and Ministerial discretion undermine the
power of both Acts in achieving their stated purposes.

This is demonstrated by the relatively few instances where Aboriginal heritage
has been considered under the EP Act. It is unclear if any considerations have
resulted in the protection of Aboriginal heritage. McIntosh notes that fewer
than 50 out of 1050 proposals (as at 2002) had been assessed for Aboriginal
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heritage, possibly as a result of the recent, but belated, acknowledgement that
the EP Act applies to Aboriginal heritage. McIntosh states that:
I am not aware of any proposal which have been refused on the basis that
the proposal would have an unacceptable impact upon matters of Aboriginal
heritage (ibid: 10)

This demonstrates yet again the lack of priority given to Aboriginal heritage
matters when they conflict with development proposals.

A noted in the Windarling case study, whilst the environment was protected, in
particular rare flora and fauna, there was no mention of Aboriginal heritage in the
final conditions for the approval of the Portman mines. Yet again the application
of legislation to Aboriginal interests has treated these interests as inferior, this
time to flora and fauna in the mine region. This is a clear indication of the extent
of the political problem facing Aboriginal peoples in protecting their heritage,
when not even two Acts are enough.

Conclusion
If the political problems can be overcome, which appear as apparent in the
administration and application of the EP Act as they are in the AHA, then the
combination of the two Acts should serve to increase the protection regime for
Aboriginal heritage until such time as Aboriginal heritage legislation can be
improved.

In summary, the key benefits of the EP Act over the AHA include: public
consultation, any person can trigger the EP Act processes, broader scope, substantial
penalties, an appeal mechanism to the Minister and a culture of protection rather
than harm minimisation. In amending the AHA, these processes and provisions
should be included.
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Recommendations
79.

The scope of the AHA be broadened to include environmental, social,
economic and cultural attachments to Aboriginal heritage.

80.

That public consultation be included in the assessment processes under
the AHA.

81.

That any person can initiate an assessment under the AHA, not just
a developer.

82.

No development approvals can be given until the Minister’s decision is
made and any decisions and conditions are published.

83.

That the purpose of the AHA be explicitly stated that it is to ensure
effective protection Aboriginal heritage, not to minimise harm or to allow
excavation without the consent of Aboriginal owners.

84.

Include a similar provision to s.38 of the EP Act.

The Racial Discrimination Act 1975 (Cth)
The Racial Discrimination Act 1975 (RDA) was passed as a response to Australia’s
human rights obligations, in particular to the International Convention on the
Elimination of all forms of Racial Discrimination (ICERD). The sections of the RDA
which are relevant to the AHA are ss.8, 9 and 10. The main components of these
sections are as follows:
Section 8: Exceptions
This Part does not apply to, or in relation to the application of, special measures to
which paragraph 4 of Article 1 of the Convention applies except measures in relation
to which subsection 10 (1) applies by virtue of subsection 10 (3).

Section 9: Racial discrimination to be unlawful
It is unlawful for a person to do any act involving a distinction, exclusion, restriction
or preference based on race, colour, descent or national or ethnic origin which has
the purpose or effect of nullifying or impairing the recognition, enjoyment or exercise,
on an equal footing, of any human right or fundamental freedom in the political,
economic, social, cultural or any other field of public life. (s.9(1))
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Section 10: Rights to equality before the law
If, by reason of, or of a provision of, a law of the Commonwealth or of a State or
Territory, persons of a particular race, colour or national or ethnic origin do not
enjoy a right that is enjoyed by persons of another race, colour or national or ethnic
origin, or enjoy a right to a more limited extent than persons of another race, colour
or national or ethnic origin, then, notwithstanding anything in that law, persons of
the first-mentioned race, colour or national or ethnic origin shall, by force of this
section, enjoy that right to the same extent as persons of that other race, colour or
national or ethnic origin. (s.10(1))
Where a law contains a provision that:
authorizes property owned by an Aboriginal or a Torres Strait Islander to be
managed by another person without the consent of the Aboriginal or Torres
Strait Islander; (s.10(3(a)))

These sections should be read in conjunction with the International Covenant on
Social, Economic and Cultural Rights (ICESCR) to give an overview of the human
rights system as it pertains to social, economic and cultural rights and how the
RDA should be applied.

These three sections have a number of applications to the AHA. Firstly, s.8 allows
for ‘special measures’ under Article 1 of ICERD, which states:
Special measures taken for the sole purpose of securing adequate advancement of
certain racial or ethnic groups or individuals requiring such protection as may be
necessary in order to ensure such groups or individuals equal enjoyment or exercise
of human rights and fundamental freedoms shall not be deemed racial discrimination…

This means that positive discrimination in favour of Aboriginal peoples is not
discriminatory if it is to effect substantive equality. The AHA should be an example
of the application of this Article, but instead has become quite the reverse.

I will go through each of the sections of the AHA which I believe embed racial
discrimination into the Act in contravention to the RDA. I will do this in the
order that they currently appear in the AHA. I base the following arguments on
the assumption of the right of Aboriginal peoples to own and manage their rights
in interests in their heritage, as previously noted and argued in the report.
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The first problem is that the long title of the AHA states that Aboriginal heritage
is to be preserved ‘on behalf of the community’ not ‘by and on behalf of the
Aboriginal peoples’. This appears to be in contravention of s.10(3(a)) where
property (Aboriginal heritage) is being managed by the State, and for the State.

Next is the interpretation of ‘traditional custodian’ as being a person named at
the discretion of the Minister (s.4). This treats Aboriginal spiritual leaders
differentially from non-Aboriginal spiritual leaders such as Cardinals, Archbishops,
Rabbi’s, Buddhist monks and Moslem clerics.

The application of the Act to places and objects which have to satisfy subjective
tests of ‘importance and special significance’ is discriminatory as it requires
Aboriginal peoples to prove both that their heritage and religion is ‘real’ and
convince decision-makers of the strength of their attachment to their heritage
and religion, in ways which are not required of non-Aboriginal people.

Section 8 of the AHA allows for ‘traditional’ use of places and objects “in the
custody and control of the Minister”. Firstly, custody and control in any hands
other than those of the traditional owners is a breach of s.10(3(a)). Secondly, it
is at the Minister’s discretion who gets recognised as a person entitled to ‘traditional
use’. As previously discussed, this is differential treatment between Aboriginal and
non-Aboriginal spiritual leaders.

Section 16 gives the right to excavate ‘any thing’ on or under Aboriginal sites
solely to the Registrar. Aboriginal peoples do not have to be consulted or even
informed that this is taking place. Under the s.29(2) of the Mining Act 1978, as
Seaman noted, “the great majority of Western Australians have the power to
control whether or not mining takes place on their land” (1984: 165). This section
therefore treats classes of Western Australians differentially. Aboriginal peoples
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connected to a site should therefore have the right to be consulted and decide
whether the site is excavated.

Section 18 is the greatest culprit when it comes to racial discrimination. This
section allows the Minister to consent to use of land contrary to s.17, that is, use
which would otherwise be an offence under the Act. This means that it is the
Minister’s sole right to choose to damage or destroy Aboriginal heritage. As has
been argued, the norm has been that Aboriginal heritage is excavated, damaged
or destroyed, not protected, under the AHA. This should be the exception under
Aboriginal heritage protection legislation. That this level of control over Aboriginal
heritage is in the hands of a non-Aboriginal person is racially discriminatory
under s.10(3(a)).

The second component of s.18 which is racially discriminatory is that there are
no appeal rights for Aboriginal peoples against a decision of the Minister, however
landowners have the statutory right to appeal to the Supreme Court. A Supreme
Court judge may enforce, vary or quash the Minister’s decision. Since the landowner
would be appealing against a decision to deny consent, this gives landowners two
levels in which to seek to damage or destroy Aboriginal heritage. Lack of appeal
rights is one of the most fundamental flaws in the legislation. This is clearly
differential treatment based on race, as Aboriginal landowners are unlikely to be
requesting consent under the AHA to destroy their own heritage, hence landowners
using s.18 are likely to be non-Aboriginals.

Two other aspects of s.18 are also discriminatory. First is that nowhere in the
section is there provision for Aboriginal peoples to be notified of an application
to damage or destroy Aboriginal heritage, nor do they have to be informed of the
Minister’s decision. However landowners are to be informed in writing of any
decision. Secondly, s.18(7) also allows for the “removal of any object… to a place
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of safe custody”. This means that by virtue of landowner applying for consent
to damage or destroy Aboriginal heritage, that parts of that heritage, for example
objects or rock art, can be removed and placed in ‘safe custody’, which is
likely to be the Museum. Aboriginal owners do not have to be informed about
or give consent to this process, or have any right to take their heritage into
their own custody.

Sections 19 to 20 relate to protection of sites of “outstanding importance”. These
are to be protected only if “it is in the general interest of the community to do
so”, not necessarily because they are of importance to Aboriginal peoples. Section
22(1) vests in the Minister the “exclusive right to the occupation and use of every
place that is declared a protected area”. Hence by declaring an area protected, the
Minister gains control over sites and Aboriginal peoples lose control. This is the
‘Catch-22’ of this section and in my view is discriminatory under ss. 9(1) and
10(3(a) of the RDA. Additionally, only a person who holds ‘interest’ in that land
(being financial interest) is entitled to compensation. In fact there are no
compensation mechanisms in the AHA to compensate Aboriginal peoples for the
loss of their heritage. This too is discriminatory as it treats landowners differentially
to the owners of Aboriginal heritage.

Under section 47, the Minister has the right to compulsorily acquire “any
object to which this Act applies” if it is “in the general interest of the
community”. This appears to be irrespective of whether that object is in the
custody of an Aboriginal or non-Aboriginal person. Hence if the Museum
wanted a particular object for its collection, that object could be removed
from Aboriginal owners, without any notice or right to refuse Any action
under this section which denies or impairs the right of Aboriginal people to
practice cultural and religious activities would be discriminatory.
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The AHA is also applied ways which are discriminatory. As discussed in Chapter
One, the Act is framed in such a way as to centralise Aboriginal spirituality to
Aboriginal heritage. As such the evidentiary requirements for identifying Aboriginal
heritage mean that Aboriginal peoples are required to disclose restricted
information in ways not required of non-Aboriginal peoples. The evaluation
of that information, which is entirely subjective, may be done by non-Aboriginal
peoples as there is no requirement for any ACMC members to be of Aboriginal
descent, and the final discretionary decision of the Minister appears to date to
have been exercised by non-Aboriginal persons. These provisions mean that
the processes of identification of Aboriginal heritage are in breach of s.9(1) of
the RDA as they restrict cultural freedoms as provided for in ICSECR.

In sum, the AHA ‘detrimentally affects the property rights of one group of
Australians’ where Aboriginal peoples have long been acknowledged as the
‘traditional owners’ of their heritage and culture. The problem lies in the fact that
in Western Australia ‘traditional ownership’ has not translated into State sanctioned
land rights, as it has in other places, such as the Northern Territory. As previously
discussed, it came close, but the Burke Labor Government succumbed to lobbying
pressure and rejected the recommendations of the Seaman Inquiry, which would
have bestowed substantial rights on Aboriginal peoples in Western Australia.

These arguments demonstrate that the description of the AHA as racist by
many commentators — including Members of Parliament in Parliamentary
Debates which have been recorded in Hansard — is accurate when the AHA
is compared to provisions in the RDA and other human rights obligations
such as ICSECR. The fact that the AHA can be used to damage, destroy,
remove and manage Aboriginal heritage, in addition to transferring ownership
of Aboriginal heritage to the State, all without the consent of the relevant
Aboriginal owners and/or custodians, makes the entire Act discriminatory.
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Recommendation
85.

That the AHA be brought into line with the requirements of the RDA.

Mabo(2), native title and the Native Title
Act 1993
Introduction
The High Court Mabo(2) decision in 1992 and the consequent Native Title Act
1993 (NTA) have both had a substantial impact on the way that Aboriginal
heritage is now perceived and administered. As previously discussed, Mabo(2)
judged terra nullius to be a white fallacy and hence the original inhabitants of
Australia were accorded recognition of their prior occupation of Australia.
They were also recognised as having a set of laws and traditions which survived
colonisation and which are still being practised.

Senior writes “there seems little doubt that cultural and spiritual activities of
Aboriginal people are at the heart of the rights and interests which the NTA
seeks to recognise and protect” (ibid: 220). This has implications for the way that
the AHA is formulated, and how it could provide a layer of protection for
Aboriginal peoples whose native title rights have been extinguished, or are yet to
be determined.

I will argue that as it stands, the AHA is inconsistent with the NTA as it may
lead to the extinguishment of native title rights. Under s.109 of the Australian
Constitution, where there is inconsistency in legislation Commonwealth legislation
prevails over State legislation. Hence the AHA needs to be amended to ensure
that it is consistent with the NTA. I will also discuss matters of alleged corrupt
dealings in native title claims in Western Australia, which were revealed by the
ABC’s Four Corners program on 20 March 2000, as this issue may be having a
deleterious effect on Aboriginal heritage protection in Western Australia.
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Native title
The National Native Title Tribunal (NNTT) defines native title as:
the recognition in Australian law that Indigenous people had a system of law and
ownership of their lands before European settlement. Where that traditional
connection to land and waters has been maintained and where government acts
have not removed it, the law recognises this as native title. (National Native Title
Tribunal, 2003: 1a)

Hence native title is a system of rights for Indigenous peoples to exercise
management and control over certain portions of land in Australia which
have not had native title extinguished by valid Commonwealth, State or
Territory legislation (Kauffman, 1998: 6).

However, this simple sounding definition has given rise to an extraordinarily
complex system of legislation and legal precedent. Cases are still being determined
and claims registered, hence native title is a living and evolving area of law in
Australia. Due to this complexity I will not go into any great detail about how
native title is applied, limiting discussion to key features of the NTA which may
impact on the operation of the AHA. First however I will give a brief outline of
native title and how it differs in Western Australia to other regions in Australia.

As a result of the decision in Western Australia v. Ward (Ward) native title may
be recognised in Western Australia differently to other States. This is because
valid Western Australian legislation may be different in application from legislation
in other States, for example in the granting of pastoral or mining leases. As such,
there is a differential between the States which affects the way that native title
is recognised around Australia (National Native Title Tribunal, 2003: 1g). The
Ward decision not only resolved some of the issues in Western Australia, but also
had implications for the way that native title was recognised right throughout
Australia. It also left some questions unanswered.
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In Ward, the High Court recognised that “native title is not completely
extinguished by the grant of a pastoral lease” (ibid) and that mining leases also
did not necessarily extinguish all native title rights and interests. The term ‘partial
extinguishment’ is used in these cases. There are also situations where “the right
to control the use of and access to the area” is “extinguished by the grant of either
a pastoral lease or a mining lease” (ibid). In these instances, the High Court
decided that these rights would be “inconsistent with the rights granted to the
lessee” (ibid). In cases of conflict, the rights of the other person prevails over
native title rights. (ibid: 2003: 1a). Hence native title rights may be recognised,
but in certain circumstances use and control will be in the hands of the lessee.

The definition of native title and the way it is recognised in Western Australia
after Ward both have implications for the operation of the AHA, especially in the
case of mining or pastoral leases. For native title to be recognised, connection to
land must be proved based on traditional laws and customs. If that connection,
or those laws and customs, are interrupted by being damaged or destroyed as
allowed under s.18 of the AHA, it could be argued that the AHA has legislatively
extinguished native title, since the capacity to make such a decision is enshrined
in the legislation. This may not be permissible as native title is not able to be
extinguished contrary to the NTA (s.11(1)) (Senior, 1995: 222). The only way to
be certain is if it is tested in the judicial system.

As previously discussed, the ALS was concerned that the 1992 amendments to
the AHA could lead to the extinguishment of native title. There is little difference
between the capacity of the proposed Clearance Certificates under the 1992
amendments to impair native title and the present system of absolute Ministerial
discretion to consent to land use contrary to the Act, which could also impair
native title as it may serve to damage or destroy heritage which is vital to a native
title application. As such, the question of whether the AHA could impair or
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extinguish native title needs to be answered in any review of the Act, with
appropriate amendments consequently introduced.

Registered and non-registered claimants and the right
to negotiate
The NTA does not allow for the “veto over mineral exploration activity and no
royalty rights” (Kauffman, 1998: 7) however it does allow for a system of registration
of native title claims which, once registered, give the claimants the ‘right to
negotiate’ about activities in the claimed area. The registration test is a complex
process requiring conditions to be satisfied before a claim will be registered
(National Native Title Tribunal, 2000: 3c). There is also a system for recording
claimants whose registration has failed to meet the registration test. This does not
mean that they will fail in their bid for native title, but that they do not have any
‘right to negotiate’ (ibid).

The ‘right to negotiate’ gives registered native title claimants the right to “be
involved in discussions about — but not veto — proposed developments (such as
mining) on areas of land or waters where native title exists or is claimed to exist”
(National Native Title Tribunal, 2004). The right to negotiate prior to the vesting
of native title is important because native title determinations — where the
Federal Court determines whether a native title claim is successful or not (ibid,
2000: 1d) — can often take many years to resolve (ibid, 2003: 3c).

The problem with the ‘right to negotiate’ is that it only applies to registered
claimants. Non-registered claimants and other Aboriginal peoples who have not
engaged in the native title process do not have that right. However they may still
have a traditional and/or living interest in the land over which negotiations are
taking place, in keeping with international law (such as cultural freedom), which
has not been recognised under the NTA processes. This could occur for any
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number of reasons as it is ostensibly a judicial process. The fact that Aboriginal
peoples’ interest in a certain area is not recognised does not mean that it does not
exist, as the NTA is only a legislative mechanism subject to change, not a moral
arbiter of who does and doesn’t retain connection to country.

This can lead to conflicts between registered and non-registered claimants.
Registered claimants may be perceived to have more legitimacy than other groups
and, with the ‘right to negotiate’, can agree not to object to mining activity on
land which may not be important to them, but which may be important to other
groups. This has the propensity to cause conflicts between Aboriginal groups and
ostracise groups without registered claimant status.

The point is that there are many difficulties in gaining registered claimant status
due to the cost of doing so, being in the order of tens of thousands of dollars. This
is a problem which has led to compromises by some Aboriginal peoples wanting
to make a claim, or being coerced into making a claim by other vested interests.
This was reported in the ABC’s Four Corners program titled ‘Secret White Men’s
Business’ (2000), which alleged that the native title system in Western Australia
is being compromised by a number of key figures, many of them very wealthy, with
an agenda to make native title fail.

The program showed that the activities of these key figures have created confusion
over who has the ‘right to speak’ for country; rifts between Aboriginal communities;
emerging opportunism within and between Aboriginal communities and a new
culture of commodifying heritage; incorrect Aboriginal peoples being sought out
and coerced financially to approve mining or to protest for the developer and
against the correct people’s ‘right to speak’; large sums of money disappearing or
being squandered, claims of fraud, corruption and manipulation, questions on the
integrity of an anthropologist commonly used by mining companies for Aboriginal
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heritage evaluation, and has created a perception of an overall lack of integrity
in the native title process when only a minority of Aboriginal peoples are involved.

While it is in the public interest to expose these allegations, perceptions created
by this sort of media coverage may also serve to make Aboriginal peoples look
‘greedy’ or ‘hungry for land and money’. Aboriginal peoples have the right to
benefit economically the same as any other non-Aboriginal person would from
their property; the problem arises when this is done outside of proper processes.
Prejudices against Aboriginal peoples have been fuelled for political gain by the
proponents engaged in activities such as that described in the Four Corners program.
This is also likely to have a deleterious impact on the Aboriginal heritage protection
process, where the integrity of Aboriginal peoples has been continuously
undermined. Negative perceptions of Aboriginal peoples, the majority of which
are not engaged in the practices outlined in the Four Corners program, need to
be addressed and reversed, with education being delivered throughout all levels of
the community.

The show concludes with the following statements:
Peter Dowding, Lawyer:
There are some groups in the community with a lot of money that are very opposed
to it [native title], and will use their money and their influence to try and destroy
the rights and entitlements of Aboriginal people.

Stephen McDonell:
Even the most forthright supporters of native title know it’s not a perfect solution.
But, if there are those involved only for personal gain or to achieve a destructive
political result; if the system isn’t even given a chance in the first place — how could
native title ever be expected to work?

Trevor Solomon:
(Trevor’s message in Aboriginal language. )
I’m telling them not to fight each other. Lets get together. Lets fight this thing and
lets get our land back.
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It is clear from this report that there are vested interests in Western Australia
which have, and continue to, endeavour to undermine the integrity of Aboriginal
peoples, their claims to heritage and their claims to native title. This matter
should be investigated by Western Australia’s Corruption and Crime Commission
(CCC). There should also be an investigation into whether any other public
officers have been or are involved in similar activities, such as those mentioned
in the Windarling case.
Interaction between the NTA and the AHA
Senior notes that:
[g]enerally, NTA does not prevent any legislative or other acts being carried out in
relation to native title land provided the act could equally be done in relation to
freehold land (s.235(2)–(6). Thus laws relating to heritage, the environment, health,
safety, compulsory acquisition and such other matters will apply equally to native
title land as they do to freehold land. (Senior, 1995: 223)

He also states that native title cannot be treated “as a lesser form of title that can
be disposed of at will” (ibid). This has implications for the way that the AHA and
NTA coexist, as I previously discussed with reference to the concerns of the ALS.
Senior notes that “[if] heritage legislation gives additional protection to Aboriginal
sites from that contained in the NTA, then that higher level of protection will
be affected” (ibid: 222).

The Windarling case study demonstrates the problems that arise between how
native title is implemented and how Western Australian Aboriginal heritage
protection legislation works. Registered claimants appeared to have greater
legitimacy than other Aboriginal peoples in the area, but as previously discussed,
this is not technically the case under the AHA. The AHA technically provides
for all Aboriginal heritage which is ‘significant and important’ irrespective of
whether it is under native title claim or not, should be protected, although as
discussed throughout this report the technicality is not the reality.
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The interaction between the Acts is complex and needs to be reviewed in light
of the amendments to the NTA in 1998. The AHA has not been amended since
1995 and those amendments did not address native title issues, which emerged in
1992. Queensland’s Aboriginal Cultural Heritage Protection Act 2003 is recent
legislation which took these issues into account, operates in a State with similar
native title and heritage issues to Western Australia and as such could be used to
inform the process.

Recommendations
86.

The AHA must be reviewed and amended with specific attention to achieving
consistency between the AHA and the NTA.

The Aboriginal and Torres Strait Islander Heritage
Protection Act 1984 and the Evatt Review
Introduction
Aboriginal and Torres Strait Islander Act 1984 (ATSIHPA) is Commonwealth
legislation which was proposed to act as a ‘last resort’ in protecting Aboriginal
heritage where a State or Territory can not or will not do so. At the time of
passing the legislation the message was that “[t]he Commonwealth has a clear
constitutional responsibility to act where State and Territory Governments fail to
protect Indigenous heritage” (ATSIC, 1998: 1). This took place in the politically
charged atmosphere post Noonkanbah and with the federal election of the Hawke
Labor Government, leading to a higher policy priority for Indigenous rights.

As previously mentioned, the Hon. Elizabeth Evatt QC reviewed ATSIHPA in
1996. The review was commenced on 20 October 1995 and:
was asked to take into account several earlier reports relating to the protection of
indigenous heritage which deal with such matters as the promotion of co-operation
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between State, Territory and Commonwealth legislation and the need for national
standards… (Evatt, 1996: Background)

Evatt’s report is extensive, outlining numerous recommendations for improvement
to ATSIHPA across many areas of application. She also briefly reviews the situation
in Western Australia as it relates to Aboriginal heritage matters. Evatt’s report
provides a sound basis for understanding Aboriginal heritage matters as they apply
both nationally and in Western Australia.

ATSIHPA and Evatt’s Review will be discussed in this section, with a
focus on how they relate to the AHA and Aboriginal heritage protection
in Western Australia.

ATSIHPA and the AHA
The purposes of ATSIHPA are:
the preservation and protection from injury or desecration of areas and objects in
Australia and in Australian waters, being areas and objects that are of particular
significance to Aboriginals in accordance with Aboriginal tradition. (s.4)

As an ‘Act of last resort’, operating after the failure of State or Territory Aboriginal
heritage protection legislation, ATSIHPA has been used on numerous occasions
by Western Australia’s Aboriginal peoples in response to the repeated failure of
the AHA to protect their heritage. As outlined earlier in the report, applications
for protection were made for the Old Swan Brewery, Marandoo, and Windarling,
all of which were ultimately unsuccessful. This leads me to the conclusion that
ATSIHPA is no better at protecting Aboriginal heritage than the AHA.

There are three methods of applying for protection under ATSIHPA. The first
two, ss. 9 and 10, are by far the most common, but there have also been some s.18
applications. Section 9 applies to temporary protection where Aboriginal heritage
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“is under serious and immediate threat of injury or desecration”. Section 10 applies
to an application for permanent protection and must be made either orally or in
writing. If the Minister is satisfied that a case exists, a report will be ordered. In
both these situations the Minister has full discretion as to whether to grant
protection or not. Section 18 applies to an emergency declaration of not more
than 48 hours and can be made by an authorised officer in the circumstances
where the s.9 application may not be addressed before damage may occur. Most
Western Australian applicants make both ss.9 and 10 applications.

Once again Ministerial discretion is the culprit in subverting the purpose of
legislation. The Minister is not required to make a declaration if she or he believes
there is either insufficient evidence or no “severe and immediate threat”. There
has been litigation, particularly in the old Swan Brewery case as discussed previously,
which has clarified certain aspects of the application of the Act, such as how
Ministerial discretion should be interpreted. However in spite of these clarifications,
applications are rarely successful. Evatt reports that (as at 1996) out of 131
applications from around Australia, only 16 declarations have been made, with
only one remaining in force at that time (ibid). ATSIC more recently reported
that out of 200 applications, there have been eight declarations protecting objects
of significance, five emergency protection orders and five long term orders, two
of which are still in place (ATSIC, n.d.(b); ATSIC, 2000: 37).

On 2 April 1998 the Howard Liberal Government introduced a new Aboriginal
and Torres Strait Islander Protection Bill into Parliament to replace the 1984 Act.
The Act originally had a sunset clause after two years of operation, as it was only
to be a temporary measure pending land rights legislation (Evatt, 1996: Summary).
In 1986 the sunset clause was removed after land rights legislation failed to gain
support (ibid).

Chapter Four: Other relevant legislation, policy and consequential recommendations

307

The new Bill was introduced just after the conflict over the Hindmarsh Island
Bridge and the consequent Hindmarsh Island Bridge Act 1996; around the same
time as the amendments to the NTA were introduced, resulting from the High
Court’s Wik decision; and in the middle of quite a heated debate on Indigenous
rights. The background notes to the Bill state:
While there is broad-based support for the principle that the current Act is in need
of reform… there has been no consensus on the substance of this reform. The
current Bill implements neither a significant number of the Evatt Review’s
recommendations, nor the recommendations of the 11 th Report. As mentioned it
includes some of the recommendations for amendments made by the Majority of the
Committee chaired by Mr Entsch in its 12 th Report. (Commonwealth of Australia,
1998(b))

The Bill was referred to the ‘Parliamentary Joint Committee on Native Title and
the Aboriginal and Torres Strait Islander Land Fund’ for investigation (PJC),
which produced a majority report and a minority dissenting report, ‘the 12th
Report’ mentioned above. The 11th Report was from a review of ATSIHPA by
the same committee.. The 12th majority report recommended the following
amendments, which are of interest when analysed against the present version of
the AHA and my recommendations in this report:
Recommendation
Further, and in particular reference to the Aboriginal and Torres Strait Islander
Heritage Protection Bill 1998, the Committee recommends the following amendments:
That the Bill provide for blanket, or presumptive, protection of indigenous heritage;
and that in order to achieve accreditation, State and Territory legislation provide
blanket protection.
That the Bill define ‘national interest’ comprehensively (but not exhaustively) so
as to include the protection of indigenous heritage.
That the Bill provide a more detailed and comprehensive Commonwealth Standard
by which States and Territories may qualify to adopt their own heritage protection
regimes subject to the Commonwealth’s last resort function.
That the Commonwealth Standard provide for State and Territory Committees,
containing an appropriate gender balance and indigenous representation. The
Committees would determine the question of significance for any heritage
protection application that utilises the Commonwealth regime and provides advice
to the Director.
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That the Bill specify appropriate qualifications for the position of Director of
Indigenous Heritage Protection. (Commonwealth of Australia, 1998: 4.4)

The minority dissenting report noted that:
the Bill, however, does not present a comprehensive last resort function. Rather, in
many significant aspects it devolves authority to the States and Territories for
indigenous heritage protection. (Commonwealth of Australia, 1998(c): 1.7)

and:
That the Bill present legislation of last resort which enables indigenous people to
apply directly to the Commonwealth in circumstances where the implementation
even of approved State and Territory processes may have been deficient.
That, following redrafting to provide for legislation of last resort, the Bill become
an exposure draft for comment over a period of at least four weeks. (ibid: 3.4)

As an amalgam of the recommendations of Evatt and the 11th and 12th reports
of the PJC, the Bill didn’t achieve the hopes and aspirations outlined in these
reports. It appears that the Howard Government had picked the eyes out of each
of the reports and, quite likely, used the analysis to inform amendments which
would be contrary to the goals outlined in these reports and more in line with a
government agenda of minimising political inconvenience. As such, the Howard
Government cobbled together legislation which would see a downgrading of
Aboriginal heritage protection (ATSIC, 1998), rather than enhancing protection
of Indigenous heritage as was recommended, in particular by Evatt.

The key criticism by ATSIC was that the Bill represented a “diminution of
Commonwealth protection of Indigenous heritage in favour of an expanded
role for State and Territory governments” (ibid, 2000). They described it as
“double jeopardy for Indigenous heritage” and claimed it had fewer safeguards
than the present Act (ibid, 1998). The Bill also contained a ‘national interest’
test and there was no provision for any involvement of Indigenous peoples in
the decision-making process on whether there was a “significant threat” (ibid,
2000). Evatt wrote to ATSIC also expressing her concern over these issues.
She described the Bill as “fundamentally flawed, and weakens considerably the
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protection available from the Commonwealth for areas and objects of
significance to Aboriginal people” (ATSIC, 1998(b)). The problems of the
AHA appear to be mirrored in the 1998 Bill.

Knowing the inadequacy of State heritage legislation, it appears that the Howard
Government was engaged in an attempt to reduce Indigenous heritage protection
and shift the political burden from the Commonwealth to the States and Territories.
If that was not possible then the next best outcome for the Howard Government
would appear to be restricting Indigenous peoples’ rights under the Commonwealth
legislation through a ‘national interest’ test.

This Bill was passed by the House of Representatives (HoR) on 8 June 1998 and
by the Senate, subject to amendments, in November 1999. These amendments
were based on recommendations from the Evatt Review. ATSIC believed that the
Senate amendments were “critical to ensuring Australian compliance with the
protection of cultural rights required by the Covenant [ICESCR]”. The HoR
rejected the recommendations and the Bill has foundered since (ATSIC, 2000).

The amendments to ATSIHPA once again demonstrate that the protection of
Indigenous heritage is at the mercy of the political environment. In an increasingly
conservative political period, with a focus on commodification and wealth creation,
it is unlikely that improvements will be seen for some time to come.

The Evatt Review
In a sense the Evatt Review is the defining document regarding the legal regimes for
protection of indigenous heritage protection in Australia today. Its 370 page overview
of the various heritage regimes in operation included 117 recommendations which
were the product of national consultations and 69 written submissions. Despite some
gentle and not-so-gentle criticisms… the Review has found broad-based acceptance
and formed the back-drop against which suggestions for reform have been evaluated.
(Commonwealth of Australia, 1998(b))
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As previously stated, ATSIHPA was referred for review on 20 October 1995.
This was late in the last term of the Keating Labor Government. The review
began in December 1995 and was to run for six months. A three week extension
was granted (Evatt, 1996: Chapter 1). The Howard Government was elected
in March 1996.

Evatt identified a number of problems in ATSIHPA. These were summarised as:
uncertainty and delays; fair procedures not spelled out; impeding development;
and lack of Aboriginal involvement and respect for custom (ibid: Summary).
[Note that I have substituted the word Indigenous for Evatt’s ‘Aboriginal’
to recognise that the Act covers both Aboriginal peoples and Torres Strait
Islander peoples.]

In describing the uncertainty and delays, Evatt notes that the procedures for not
making declarations are not specifically spelt out and that the interaction between
State/Territory laws and ATSIHPA is unclear. She states that these two factors
have led to delays in processing applications and confusion over the process. In
addition it has led to concern expressed by States and Territories over delays in
development, where intervention under ATSIHPA is often late in the project’s
development phase. This issue may cost substantial amounts of money and cause
delays to the project’s conclusion (ibid).

The lack of fair procedures is noted to have caused problems in the exercise of
Ministerial discretion, leading to successful Federal Court challenges over
declarations and other decisions being set aside. The reporting requirements were
also onerous and could expose Indigenous peoples to “intensive scrutiny of their
religious beliefs” (ibid).

Lastly Evatt states that ATSIHPA is not considered by Indigenous peoples to have
been successful in protecting their heritage. The lack of consultation with
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Indigenous peoples and lack of respect for their customs comes in for the most
criticism. Indigenous peoples reported that there was too much deference given to
malfunctioning State or Territory legislation; that their role was not recognised
“in the identification, management and protection of heritage”; negotiations had
been made with inadequate consultation with Indigenous peoples; procedures under
ATSIHPA do not protect restricted information or respect the need to do so
under customary Law; it fails to deal with all aspects of Indigenous heritage,
including intellectual property; and there is no recognition of the need for
involvement of Indigenous peoples in the decision-making processes.

Evatt’s response to these problems was extensive, with some 116 recommendations
across a range of issues. As previously noted, these recommendations are considered
to be the benchmark for Indigenous heritage protection, were supported by ATSIC
(ATSIC, n.d.(b)) and have assisted with some of the recommendations of this
report. The recommendations demonstrate a high regard for Indigenous peoples,
their rights, and the need for protecting their heritage. Evatt also provides a
balanced approach, addressing the concerns of States, Territories and developers.
As already discussed in Chapter One, I also note that development and Aboriginal
heritage protection do not always need to be mutually exclusive.

Evatt recommended that there was a need for a national policy on Indigenous
cultural heritage which then underpins laws and programmes across all levels of
government. This may no longer be a desirable recommendation in light of the
Howard Government’s attitude towards Indigenous affairs, which is more
management orientated than self-deterministic. She also recommended a national
coordinating body which would investigate whether the assessment of Indigenous
heritage could be assessed similarly across all Commonwealth legislation,
eliminating duplication (Evatt, 1996: Chapter 3).

The Aboriginal Heritage Act 1972: Report by Tracy Chaloner

312

In reference to the rights of Indigenous people, Evatt makes a number of
recommendations. These relate to: respecting restricted information and customary
Law (ibid: Chapter 4); blanket protection and access to significant sites (ibid:
Chapter 6); exemptions from disclosure, public interest immunity and exemption
from FOI legislation (ibid: Chapter 7); and that significance should be regarded
as subjective and decided by “the intensity of belief and feeling of Aboriginal
people” (ibid: Chapter 8). Importantly, she recommends that “[t]he opinion or
conclusions of the agency recommended in Chapter 11 as to the significance of
a site should be binding on the Minister” (Chapter 8), a recommendation which
I strongly agree with in light of the actions of Western Australian Indigenous
Affairs Ministers across the history of the AHA. Evatt also recommends mediation
and agreement making, which I also support. Many of these recommendations are
also recommendations of this report and are explained in more detail in the
relevant sections.

On the administrative questions Evatt recommends that ATSIHPA could be made
more effective through better decisions making processes, procedural fairness, a
consistency in language and explicit definitions. She makes extensive
recommendations on the evaluative and administrative processes under ss. 9, 10
and 18 (ibid: Chapter 10) which, like s.18 of the AHA, are the fundamental but
flawed sections of ATSIHPA. She also recommends an “Aboriginal Heritage
Protection Agency” to administer the Act in addition to an advisory council to
advise the Agency and the Minister on matters arising from the Act. Interestingly
she recommends Ministerial discretion remain, which would appear contradictory
to the recommendation that a conclusion of significance should be binding on the
Minister. If this is the case, surely the Minister has little room to move in not
declaring the area protected. Evatt explains this as follows:
Protection should not attach as of right to every site falling within the definition of
the Act. The decision whether to protect an area would remain, as now, a matter for
the Minister’s discretion. In exercising that discretion, which is has a ‘political’
quality, the Minister should weigh the competing interests of Aboriginal heritage

Chapter Four: Other relevant legislation, policy and consequential recommendations

313

protection with the interests of those affected and the public interest in the issues.
The Minister would rely on the opinion of the reporter about the question of
significance. The wishes of Aboriginal people would be taken into account. (ibid:
Summary)

This one recommendation is likely to undermine ATSIHPA as has happened with
the Minister’s discretionary powers under the AHA and the EP Act. It relies on
the integrity of the Minister in assessing the competing interests, which may be
put under pressure from other political interests. As I have demonstrated,
irrespective of the proven significance of areas, in a pro-development climate
Indigenous peoples’ rights are subordinated. It is then just a matter of finding the
right excuse for the decision. All that the binding of the conclusion of significance
would do is make that task more difficult, but not impossible.

However, overall Evatt made recommendations which would have made the
processes under the Act more coherent and more difficult to subvert, but not
impossible as previously stated. At a minimum, they provide excellent grounds for
other commentators such as myself to recommend the strengthening of State/
Territory legislation on a similar basis, but with the flaws exposed and removed.

Evatt’s brief overview of the AHA
Evatt also conducted a brief overview of the AHA and the recommendations of
Senior’s review. The WA Government made a submission to the Evatt Review,
accepting the need for changes to the AHA. Of interest is the Government’s
perceptions of the purpose of the Act and how it has been changed:
the Act was originally intended to deal with matters concerning the illegal export
of Aboriginal artefacts and other matters of cultural significance. Significantly,
the powers of the Act have now been extended to include other problematic
issues for which it was not originally intended, and has thus produced confusion
and uncertainty within the community as to the role of the Commonwealth
legislation vis a vis State heritage legislation. (Evatt, 1996, Appendix VIII)
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This description of the original purpose of the Act is quite enlightening, as it
attempts to diminish the primary role of the original AHA as an Act to protect
Aboriginal heritage for the Aboriginal people in addition to the general community.
This is achieved by encapsulating the primary purpose as ‘other matters of cultural
significance’ without specifically referring to protection of ‘significant’ areas. It is
also ambiguous about what powers have been extended and what problematic
issues have arisen for which the Act was not originally intended. The perception
expressed in the submission would be likely to colour any amendments to the
AHA in a similar fashion, in order to provide consistency between the AHA and
the State government’s agenda. It was probable that this statement was intended
to suggest to the Evatt review that the State government had good intentions
with respects to any future amendments.

In my view the previous amendments to the AHA don’t produce “confusion and
uncertainty within the community as to the role of the Commonwealth legislation
vis a vis State heritage legislation” so much as leave no other option for Aboriginal
peoples than to appeal to the Commonwealth in every case where s.18 consent
has been granted against their wishes, particularly in cases where this is done
against the recommendations of the ACMC. The Western Australian government
also “observed that the Commonwealth Act has, in the past, been used by parties
dissatisfied with decisions or recommendations made under the State legislation,
as a de facto appeal”. Without any appeal rights under the AHA, and with
ATSIHPA intended as a ‘last resort’, this is more a case of stating the obvious
than a criticism of ATSIHPA. I am quite certain, given the history of the
application and amendment of the AHA, that the Western Australian government
would support any amendments to ATSIHPA which would diminish the ability of
Aboriginal peoples to use that avenue of appeal.

With respect to the AHA, based on Senior’s Review, Evatt states that the
AHA

has “broad coverage of places and sites” and “[t]he Act covers all
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Aboriginal sites, whether or not they have been registered or recorded” (ibid).
As I have argued, this might appear to be the case but practice has demonstrated
it to be a fallacy. The rest of the overview is simply a précis of Senior’s 1995
report and recommendations, most of which has already been discussed in this
report. She includes case studies, one of which, the old Swan Brewery, is
covered in this report.

Conclusion
In light of the current state of Indigenous affairs in Australia which is in flux,
and the way that the Howard Government is now administering and managing
Indigenous affairs rather than allowing Indigenous management, it is unlikely
that Indigenous heritage protection legislation will be strengthened, or that
any national policy will prioritise Indigenous rights over their heritage above
those of development interests. The Howard Government’s 1998 attempt at
amending the Act has stalled, however it may be on the agenda again with a
Coalition Senate majority. If this is the case, the Howard Government must
be reminded of its international treaty obligations when constructing legislation
relating to Indigenous heritage protection or, for that matter, any legislation
concerning Indigenous peoples.
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Summary of recommendations
About Aboriginal heritage
1.

That definitions under the AHA include a reference to Aboriginal heritage
being both historical and living.

2.

That definitions also include a reference to the diversity of Aboriginal heritage
and a specific acknowledgement of intergroup differences.

3.

That definitions of Aboriginal heritage are broader in scope, such as in the
EP Act, the Aboriginal Heritage Act 1988 (SA) and the ATSIC definition.

4.

That any evaluation processes, if applicable, are done by appropriate
and relevant people and are conducted in a culturally sensitive and
appropriate manner.

5.

That clear guidelines and processes are developed to ensure that all Aboriginal
peoples who are connected to the Aboriginal heritage in question are
identified and given a voice in decision-making processes.

6.

That once the evaluation process has satisfied the relevant Aboriginal owners
and the ACMC (or similar body under an amended Act) that an area of
land contains Aboriginal heritage, and that it has been adequately identified,
the Minister must not grant consent to use the land without protection and
preservation orders being in place for all identified Aboriginal heritage, or
without the consent of the relevant Aboriginal peoples.

What is ‘the general interest of the community’?
7.

That the ‘interest of the general community’ test be removed from
the AHA.

8.

That the purpose of the AHA include a statement to the effect that it is in
the public interest that Aboriginal heritage is preserved and protected.
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Whose interests should Aboriginal heritage legislation
protect and who should do the protecting?
9.

That the AHA have as its primary purpose (the long title) the effective
protection and preservation of Aboriginal heritage by and on behalf of
Aboriginal people.

10.

That the AHA be amended to repeal any sections which vest control or
ownership in the State or Minister and require that control, management
and ownership of Aboriginal heritage is to be undertaken by the relevant
Aboriginal peoples.

Heritage protection and mining: conflict and negotiation
11.

Amend the AHA to include negotiation and mediation processes.

12.

Include a register of agreements.

Spirituality, fabrication, interpretation and the law
13.

That the AHA be amended to eliminate the test of spiritual significance in
evaluating Aboriginal heritage, such as that imposed by s.39(3).

14.

That the AHA be brought into line with the right to religious freedom
under s.116 of the Australian Constitution.

15.

That more effective procedures are implemented to ensure the identification
of all the Aboriginal owners, custodians and/or Elders of an area including
both Native Title claimants and non-Native title claimants.

16.

That once identified, Aboriginal owners, custodians and/or Elders are
accorded the same respect, dignity and authority to speak for their religion
as other spiritual leaders — such as Rabbi’s, Moslem clerics, Cardinals
and Archbishops.
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Procedural fairness a 'natural injustice'?
17.

That s.56 of the AHA be amended to include the disclosure of culturally
restricted material as an offence.

18.

That the penalty for such disclosure be substantially increased and both
individual and corporate penalties apply.

19.

That officers and Ministers of the Crown are not immune from prosecution
for offences regarding unauthorised disclosure of restricted information.

20.

Minimise the amount of information required as evidence for assessment of
Aboriginal heritage.

21.

That FOI legislation be amended to include an exemption for culturally
restricted information, similar to that of the exemption to ‘commercial in
confidence’ or ‘trade secrets’ material.

22.

That restricted information be exempt from discovery in legal proceedings
and be afforded public interest immunity.

23. That any restricted information voluntarily tendered for evidence in
any circumstance is treated confidentially and with regard for any
gender restrictions.

Review and accountability
24.

That the Auditor General of Western Australia undertakes an urgent
performance review of the Department of Indigenous Affairs with respect
to the implementation of the Act and in particular the decision making
processes under s.18. A similar review should be conducted on the
Environmental Protection Authority for their decisions pertaining to
Aboriginal heritage.

25.

That the AHA be amended to require the Auditor General to examine and
report on the implementation of the Act at least once every term of
Parliament, the timing of which will be at the Auditor General’s discretion.
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Areas to which the AHA applies
26.

That the word ‘area’ be used and that it be defined so as to include sites and
places, as well as to apply to both land and water.

27.

Areas should evaluated with respect to importance to Aboriginal peoples for
social, cultural, spiritual, economic or traditional purposes; past, present and
future.

28.

The word ‘significant’ not be used to qualify the relationship of an area or
object to Aboriginal peoples or assess the relative merits of an area or object.

Blanket protection of areas and objects
29.

That the AHA apply blanket protection to all areas and objects of importance
to Aboriginal peoples for social, cultural, spiritual, economic or traditional
purposes; past, present and future.

30.

In cases where evaluation is required, the onus is on the government and/
or developer to prove that the Act does not apply to an area or object which
has been claimed as Aboriginal heritage.

31

Conflicting views on Aboriginal heritage between relevant Aboriginal peoples
is not grounds for proof of fabrication.

Area avoidance
32.

That the term ‘an area of avoidance’ be used to define the location of any
Aboriginal heritage.

Aboriginal tradition and ‘traditional owners’
33.

That the definition of ‘traditional custodian’ in s.4 be repealed.

34.

That a definition of ‘Aboriginal tradition’ be included in s.4 of the AHA as
per the recommendation the ALS.

35.

That the definitions of Aboriginal owner and/or custodian be included
in s.4.
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Definition of ‘Aboriginal’
36.

That the definition of ‘Aboriginal’ be expanded to include people who are
adopted and/or initiated as Aboriginal people, or any other person that an
Aboriginal group recognises as being Aboriginal.

Site access for Aboriginal peoples
37.

The Minister to delegate powers as described in the Aboriginal Heritage Act
1988 when requested by the relevant Aboriginal owners and/or custodians
for an area.

38.

Unconditional access to all Crown land.

39.

Conditional access to freehold land. Conditions are that owners and occupiers
must be consulted and mutually agreeable conditions negotiated. If this is
not achievable the matter is referred to mediation.

Enforcement and penalties
40.

That penalties under the Act be increased similar to the value of the offences
under Queensland’s Aboriginal Cultural Heritage Act 2003.

41.

Penalties to be reviewed at least once every term of Parliament.

42.

Introduce a similar provision to that of s.58 or the original 1972 AHA.

43.

Retain a warden/inspector system but include the requirement that appointees
are nominated by the relevant Aboriginal peoples for an area and cannot act
contrary to the wishes of the relevant Aboriginal peoples for an area.

44.

Ensure that wardens/inspectors are appropriately trained and that funds are
made available to ensure effective training.

45.

Retain the ‘special defence of lack of knowledge’ in s.62 but qualify it so
that it is not available to certain persons as per Recommendation 74 of the
Senior Review.

46.

The Act to unconditionally bind the Crown and, as far as legislation and
Parliament permits, the Crown in all its other capacities.

Summary of recommendations

321

Section 18 consent to use land
47.

To review s.18 with the intent that it is subordinate to the purpose of the
AHA, that is, to protect Aboriginal heritage.

48.

To enshrine objective, plain English guidelines and procedures for all processes
under the AHA, especially s.18.

49.

In doing so, s. 18 be amended to remove ministerial discretion and provide
blanket protection of all Aboriginal heritage, that is, consent to use land
can only be given if there is no Aboriginal heritage which may be damaged
by the development proposal.

50.

Insert a duty of care clause into the AHA to bind the Minister, and all
other officers with a function under the AHA, to acting within the spirit
and purpose of the legislation.

51.

That when the ACMC (or new professional body) finds evidence of
Aboriginal heritage the Minister must accept that evidence as fact.

52.

Remove the provision that the area can be excavated without the notification
or consent of the relevant Aboriginal peoples

Protected areas
54.

Review the protected area provisions under the Act to ensure that they are
effective mechanisms for protection and do not result in the loss of interest
and management by Aboriginal peoples.

55.

Include a mechanism for emergency protection.

516. Include Aboriginal peoples in consultation, management and initiating
protection declarations.
57.

Include an appeal mechanism for a decision which will fail to protect an
area.

58.

Nothing is to be done under these sections contrary to the wishes of
Aboriginal owners and/or custodians.
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Appeals and the right to be heard
59.

Any situation which requires a decision under the AHA should also
include a mechanism for Aboriginal peoples to have the right to be
notified, heard and to appeal.

60.

If Ministerial discretion is retained under the Act, decisions and reasons for
decisions must be published in the Gazette, given to all affected parties and
open to disallowance by either House of Parliament.

61.

Provision should be included for any person who is aggrieved by a decision
under the Act to appeal to a Tribunal composed equally of Aboriginal and
non-Aboriginal peoples, with equal numbers of males and females and regional
representatives, with a minimum of eight members.

62.

Tribunal members should be nominated by relevant representative
organisations and selected by the ACMC (or relevant new professional body).

63.

Negotiation and mediation should be the first form of conflict resolution.

64.

If any person is aggrieved by a decision under the Act or by the Tribunal,
the right to appeal to a court should be enshrined in the legislation.

Compensation
65.

Insert a compensation mechanism for Aboriginal peoples who have lost
their heritage due to decisions under s.18 or offences under the Act.

66.

The application of a compensation mechanism to be similar to that proposed
by Senior, except that in the case of Aboriginal heritage claims compensation
should be paid if their rights and enjoyment have been limited ‘temporarily’.

67.

Compensation claims should be retrospective to the commencement of
the Act.
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Western Australian State Sustainability Strategy and the
WA Government commitment to Aboriginal peoples
68.

That the AHA include a definition of the ‘precautionary principle’ and
apply it in protecting Aboriginal heritage.

69.

That sustainability impact studies — which include social, economic and
environmental assessments, are carried out on all development proposals
which will affect Aboriginal peoples.

70.

That Aboriginal peoples manage their own heritage and that ownership
status of their heritage is explicitly acknowledged.

71.

The Sustainability Strategy and the Commitment should inform the redrafting
and future application of the AHA.

How European heritage protection differs from Aboriginal
heritage protection
72.

That the ACMC or a new Aboriginal Heritage Council has as part of its
objects and functions a public awareness and education role.

73.

That the ACMC also be required to facilitate development in harmony
with the heritage of the surroundings. This would include, for example,
mines to be developed with enough clearance space to allow for Aboriginal
use of areas close to, but not affected by, the mine to continue; or that mine
closures are cleaned up to the satisfaction of the relevant Aboriginal
custodians of the area.

74.

The AHA must have a mechanism for the

accountability and

transparency of Ministerial directions and decisions similar to that of
s.6(4) of the HAWA. Decisions of the Minister should be tabled in
Parliament for the public record.
75.

The AHA should be reviewed regularly.

76.

Insert a clause similar to s.38 of the HAWA.
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77.

Clarify the powers of the ACMC or a new Aboriginal Heritage Council

78.

Repeal s.32 (3) and include a similar provision to that of s.6(2) and s.6(3)
of the HAWA.

The Environmental Protection Act 1986 and the protection
(or lack thereof) of Aboriginal heritage
79.

The scope of the AHA be broadened to include environmental, social,
economic and cultural attachments to Aboriginal heritage.

80.

That public consultation be included in the assessment processes under
the AHA.

81.

That any person can initiate an assessment under the AHA, not just
a developer.

82.

No development approvals can be given until the Minister’s decision is
made and any decisions and conditions are published.

83.

That the purpose of the AHA be explicitly stated that it is to ensure
effective protection Aboriginal heritage, not to minimise harm or to allow
excavation without the consent of Aboriginal owners.

84.

Include a similar provision to s.38 of the EP Act.

The Racial Discrimination Act 1975 (Cth)
85.

That the AHA be brought into line with the requirements of the RDA.

Mabo(2) , native title and the Native Title Act 1993
86.

The AHA must be reviewed and amended with specific attention to achieving
consistency between the AHA and the NTA.
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